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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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APPEAL f r om or der s of  t he Ci r cui t  Cour t  f or  Dane Count y,  

Ri char d G.  Ni ess,  Judge.   Af f i r med and r emanded.  

 

¶1 MI CHAEL J.  GABLEMAN,  J.    Thi s case comes bef or e us on 

cer t i f i cat i on f r om t he cour t  of  appeal s.   The St at e br ought  a 

c i v i l  act i on agai nst  Phar maci a Cor por at i on ( " Phar maci a" ) ,  

al l egi ng t hat  t he company r epor t ed i nf l at ed dr ug pr i ces t o 

Wi sconsi n Medi cai d.   A j ur y f ound Phar maci a l i abl e f or  v i ol at i ng 

Wi sconsi n St at ut es sect i ons 100. 18( 1)  ( 1992) 1——t he Decept i ve 

Tr ade Pr act i ces Act  ( " DTPA" ) ——and 49. 49( 4m) ( a) 2.  ( " Medi cai d 

f r aud st at ut e" ) .   The j ur y awar ded t he St at e $2 mi l l i on f or  t he 

DTPA cl ai m and $7 mi l l i on f or  t he Medi cai d f r aud cl ai m,  t ot al i ng 

$9 mi l l i on i n damages.   Answer i ng a speci al  ver di ct  quest i on,  

t he j ur y al so det er mi ned t hat  Phar maci a commi t t ed 1, 440, 000 

separ at e v i ol at i ons of  t he Medi cai d f r aud st at ut e.   I n post -

t r i al  pr oceedi ngs,  t he c i r cui t  cour t  vacat ed t hat  answer  and 

r educed t he number  of  v i ol at i ons t o 4, 578.   See Reyes v.  

Gr eat way I ns.  Co. ,  220 Wi s.  2d 285,  301,  582 N. W. 2d 480 ( Ct .  

App.  1998)  ( hol di ng t hat  a c i r cui t  cour t  may change a j ur y 

answer  wher e i t  i s  not  suppor t ed by cr edi bl e evi dence) .   Bot h 

���������������������������������������� �������������������
1 The compl ai nt  al l eged vi ol at i ons dat i ng back t o 1992.   Al l  

subsequent  r ef er ences t o any st at ut es or  r egul at i ons,  st at e or  
f eder al ,  ar e t o t he ver si ons i n ef f ect  i n 1992 unl ess ot her wi se 
i ndi cat ed.  
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par t i es appeal ed,  r ai s i ng numer ous i ssues. 2  The cour t  of  appeal s 

cer t i f i ed t hr ee t o t hi s cour t :  1)  whet her  t he St at e was ent i t l ed 

t o a j ur y t r i al ;  2)  whet her  t he damages wer e based on 

i mper mi ssi bl e specul at i on by t he j ur y;  and 3)  whet her  t he 

c i r cui t  cour t  pr oper l y r educed t he number  of  v i ol at i ons.   

Because each of  t hese i ssues was cor r ect l y r esol ved i n t he 

c i r cui t  cour t ,  we af f i r m and r emand t o t he cour t  of  appeal s.  

I .  FACTUAL BACKGROUND 

¶2 As wi t h most  aspect s of  t hi s case,  many of  t he f act s 

ar e shar pl y di sput ed by t he par t i es.   Her e we pr esent  onl y t he 

undi sput ed f act s.   I n t he pr ocedur al  hi st or y bel ow we pr esent  i n 

gr eat er  det ai l  t he par t i es '  di f f er i ng char act er i zat i ons of  t he 

f act s at  t r i al .   Because of  t he vol ume of  f act s r el evant  t o t he 

cer t i f i ed i ssues,  we al so pr esent  addi t i onal  f act s dur i ng t he 

cour se of  our  anal ysi s.  

¶3 Medi cai d i s a pr ogr am j oi nt l y f unded and managed by 

t he st at es and t he f eder al  gover nment .   Har r i s v.  McRae,  448 

U. S.  297,  301 ( 1980) .   I t s pur pose i s t o f aci l i t at e t he 

pr ovi s i on of  heal t h car e ser vi ces t o t hose wi t hout  t he means t o 

pay f or  t hem.   42 U. S. C.  § 1396.   At  t he f eder al  l evel ,  Medi cai d 

���������������������������������������� �������������������
2 The i ssues r ai sed by Phar maci a on appeal  but  not  cer t i f i ed 

t o t hi s cour t  i ncl ude,  i nt er  al i a,  a separ at i on of  power s i ssue,  
an i ssue r egar di ng t he dut y  t o mi t i gat e damages,  var i ous 
evi dent i ar y i ssues,  and an i ssue r egar di ng at t or ney f ees and 
cost s.   The i ssues r ai sed by t he St at e on appeal  but  not  
cer t i f i ed t o t hi s cour t  i ncl ude,  i nt er  al i a,  t he cor r ect ness of  
t he c i r cui t  cour t ' s  det er mi nat i on of  t he f or f ei t ur e amount  
i mposed per  v i ol at i on and t he br eadt h of  t he i nj unct i on.   I n our  
or der  accept i ng t he cer t i f i cat i on f r om t he cour t  of  appeal s we 
l i mi t ed our  r evi ew t o t he cer t i f i ed i ssues.  
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i s admi ni st er ed by t he Cent er s f or  Medi car e and Medi cai d 

Ser vi ces ( " CMS" ) ,  an agency wi t hi n t he aegi s of  t he U. S.  

Depar t ment  of  Heal t h and Human Ser vi ces.   Dougl as v.  I ndep.  

Li v i ng Ct r .  of  S.  Cal . ,  I nc. ,  565 U. S.  __,  132 S.  Ct .  1204,  1208 

( 2012) .   I n Wi sconsi n,  t he pr ogr am i s r un by t he Depar t ment  of  

Heal t h Ser vi ces ( " DHS" ) .   See gener al l y Wi s.  St at .  ch.  46.  

¶4 Pur suant  t o f eder al  l aw,  st at es par t i c i pat i ng i n t he 

Medi cai d pr ogr am must  submi t  " s t at e pl ans"  t o CMS t o r ecei ve 

f eder al  f undi ng.   42 U. S. C.  §§ 1396a and 1396b( a) .   Such pl ans 

ar e r equi r ed t o " assur e t hat  payment s ar e .  .  .  suf f i c i ent  t o 

enl i st  enough pr ovi der s so t hat  car e and ser vi ces ar e avai l abl e 

under  t he pl an at  l east  t o t he ext ent  t hat  such car e and 

ser vi ces ar e avai l abl e t o t he gener al  popul at i on i n t he 

geogr aphi c ar ea. "   42 U. S. C.  § 1396a( a) ( 30) ( A) ;  42 C. F. R.  

§ 447. 204.   Feder al  r egul at i ons compel  st at e Medi cai d agenci es 

t o devi se pr ocedur es f or  r ei mbur si ng phar maci st s who di spense 

dr ugs t o Medi cai d r eci pi ent s.   42 C. F. R.  § 447. 518.   Under  t he 

f eder al  gui del i nes,  t he r ei mbur sement s may not  exceed t he l esser  

of  1)  t he est i mat ed acqui s i t i on cost  ( " EAC" )  of  t he dr ug,  pl us a 

r easonabl e di spensi ng f ee,  or  2)  t he " usual  and cust omar y"  pr i ce 

t he phar macy char ges t o consumer s payi ng f or  t he dr ug wi t hout  

gover nment  assi s t ance.   42 C. F. R.  § 447. 512( b) .   The r egul at i ons 

def i ne EAC as t he " best  est i mat e of  t he pr i ce gener al l y and 

cur r ent l y pai d by pr ovi der s f or  a dr ug. "   42 C. F. R.  § 447. 502.   

Whenever  st at es change t hei r  r ei mbur sement  pol i c i es,  t hey must  

seek CMS appr oval  t o i nst i t ut e t he new pl an.   See Dougl as,  132 

S.  Ct .  at  1208.  
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¶5 I n Wi sconsi n,  r ei mbur sement  f or mul ae ar e dr awn up by 

t he l egi s l at ur e as par t  of  t he bi enni al  budget  pr ocess and 

si gned i nt o l aw by t he gover nor .   Dur i ng t hat  pr ocess,  t he 

l egi s l at ur e and gover nor  r ecei ve ext ensi ve i nput  f r om var i ous 

l obbyi ng i nt er est s,  as wel l  as f r om DHS and ot her  st at e 

of f i c i al s.   The l i t i gat i on l eadi ng t o t he case at  bar  was 

pr i nci pal l y over  one par t  of  t he r ei mbur sement  f or mul a,  a f i gur e 

known i n t he i ndust r y as an " aver age whol esal e pr i ce"  ( " AWP" ) . 3 

¶6 Dur i ng t he per i od of  t i me i mpl i cat ed by t he compl ai nt ,  

AWP pl ayed a di f f er ent  r ol e i n Wi sconsi n Medi cai d' s4 

r ei mbur sement  pr ocess dependi ng on whet her  t he dr ug was a 

gener i c or  a br and. 5  For  br and dr ugs,  Medi cai d pai d phar maci es 

AWP mi nus a speci f i c  per cent age.   Cf .  I n r e McKesson 

Gover nment al  Ent i t i es AWP Li t i g. ,  767 F.  Supp.  2d 263,  267 

���������������������������������������� �������������������
3 Ther e i s consi der abl e di sagr eement  her e and i n ot her  

j ur i sdi ct i ons,  see gener al l y,  e. g. ,  Phuong D.  Nguyen,  A Revi ew 
of  Aver age Whol esal e Pr i ce Li t i gat i on and Comment s on t he 
Medi car e Moder ni zat i on Act ,  9 Qui nni pi ac Heal t h L. J.  249 ( 2006)  
( sur veyi ng AWP l i t i gat i on) ,  as t o t he pr eci se meani ng of  AWP,  
and t hat  subj ect  wi l l  be di scussed bel ow at  l engt h.   Ther e i s 
al so di sagr eement  concer ni ng t he f or mul at i on and t r ansmi t t al  of  
AWPs,  and t hat  t oo wi l l  be el abor at ed on i n t he f ol l owi ng 
sect i on.  

4 Hencef or t h we wi l l  r ef er  t o Wi sconsi n Medi cai d s i mpl y as 
" Medi cai d. "  

5 A br and name dr ug i s a pr oduct  under  pat ent  pr ot ect i on and 
t hus mar ket ed by a s i ngl e company.   A gener i c  dr ug,  by cont r ast ,  
i s  a pr oduct  t hat  has been r el eased f r om pat ent  pr ot ect i on and 
i s t hus avai l abl e f r om mul t i pl e phar maceut i cal  manuf act ur er s i n 
t he same f or m.   See gener al l y Car aco Phar maceut i cal  
Labor at or i es,  Lt d.  v.  Novo Nor di sk,  566 U. S.  __,  132 S.  Ct .  1670 
( 2012) .  
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( D.  Mass.  2011)  ( " Publ i c payor s gener al l y r ei mbur se r et ai l  

phar maci es f or  br and name dr ugs based on a per cent age of f  of  

AWP. " ) .   The per cent age r emai ned const ant  f or  al l  br and dr ugs 

unt i l  t he next  l egi s l at i ve r evi s i on i n t he bi enni al  budget  

pr ocess.   Thus,  f or  exampl e,  i f  t he f or mul a had been set  at  AWP 

mi nus 10% f or  a gi ven per i od,  and a phar macy di spensed t o a 

Medi cai d r eci pi ent  a br and dr ug wi t h an AWP of  $10,  Medi cai d 

woul d pay t he phar macy $9 ( $10 AWP mi nus 10%) .   Over  t he year s 

cover ed by t he l awsui t ,  t he per cent age deduct ed f r om AWP i n 

Wi sconsi n i ncr eased i ncr ement al l y dur i ng var i ous bi enni al  budget  

sessi ons.  

¶7 The r ei mbur sement  pr ocess i s di f f er ent  wi t h r espect  t o 

gener i c dr ugs.   For  such dr ugs,  Medi cai d set s a maxi mum 

al l owabl e cost ,  a number  det er mi ned by st at e of f i c i al s or  

consul t ant s t hr ough i ndependent  r esear ch i n t he mar ket .   We wi l l  

el abor at e f ur t her  on t hat  pr ocess bel ow wher e i t  i s  r el evant  t o 

our  anal ysi s.  

I I .  PROCEDURAL HI STORY 

¶8 I n 2004,  t he St at e f i l ed a c i v i l  act i on agai nst  

sever al  dozen l ar ge phar maceut i cal  manuf act ur er s,  al l egi ng t hat  

each r epor t ed i nf l at ed AWPs,  t her eby causi ng Medi cai d t o over pay 

f or  dr ugs and vi ol at i ng t he DTPA6 and t he Medi cai d f r aud 

���������������������������������������� �������������������
6 The r el evant  pr ovi s i on of  t he DTPA pr ovi des:  

No .  .  .  cor por at i on .  .  .  or  agent  or  empl oyee 
t her eof ,  wi t h i nt ent  t o sel l ,  di st r i but e,  i ncr ease t he 
consumpt i on of  or  i n any wi se di spose of  
any .  .  .  mer chandi se .  .  . ,  di r ect l y or  i ndi r ect l y,  
t o t he publ i c f or  sal e .  .  . ,  shal l  make,  publ i sh,  
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st at ut e. 7  Af t er  sever al  year s of  ext ensi ve di scover y,  

Phar maci a, 8 whi ch manuf act ur es bot h br and and gener i c dr ugs,  was 

t he f i r st  def endant  t o go t o t r i al . 9 

¶9 The St at e sought  a j ur y t r i al  at  c i r cui t  cour t ,  and 

Phar maci a a bench t r i al .   Appl y i ng our  case l aw on t he subj ect ,  

t he c i r cui t  cour t  concl uded t hat  t he St at e was ent i t l ed t o a 

j ur y t r i al  on bot h st at ut or y c l ai ms.  

���������������������������������������� ���������������������������������������� ���������������������������������������� ���������������������������������������� ���������������������������

di ssemi nat e,  c i r cul at e,  or  pl ace bef or e t he publ i c,  or  
cause,  di r ect l y or  i ndi r ect l y,  t o be made,  publ i shed,  
di ssemi nat ed,  c i r cul at ed or  pl aced bef or e t he publ i c,  
i n t hi s st at e,  i n a newspaper ,  magazi ne or  ot her  
publ i cat i on,  or  i n t he f or m of  a .  .  .  not i ce,  
 .  .  .  bi l l ,  c i r cul ar ,  pamphl et ,  l et t er ,  .  .  .   or  
over  any r adi o or  t el evi s i on st at i on,  or  i n any ot her  
way si mi l ar  or  di ssi mi l ar  t o t he f or egoi ng,  an 
adver t i sement ,  announcement ,  st at ement  or  
r epr esent at i on of  any k i nd t o t he publ i c r el at i ng t o 
such pur chase [ or ]  sal e,  .  .  .  whi ch adver t i sement ,  
announcement ,  st at ement  or  r epr esent at i on cont ai ns any 
asser t i on,  r epr esent at i on or  st at ement  of  f act  whi ch 
i s unt r ue,  decept i ve or  mi sl eadi ng.  

 

Wi sconsi n St at ut es sect i on 100. 18( 1) .  

7 The r el evant  pr ovi s i on of  t he Medi cai d f r aud st at ut e 
st at es t hat  " [ n] o per son,  i n connect i on wi t h medi cal  assi st ance,  
may .  .  .  knowi ngl y make or  cause t o be made any f al se st at ement  
or  r epr esent at i on of  a mat er i al  f act  f or  use i n det er mi ni ng 
r i ght s t o a benef i t  or  payment . "   Wi s.  St at .  § 49. 49( 4m) ( a) 2.  

8 Phar maci a i s a whol l y- owned subsi di ar y of  Pf i zer .   At  
t r i al ,  evi dence was i nt r oduced r el at i ng t o var i ous br anches of  
Phar maci a and pr edecessor  compani es.   The par t i es have never  
suggest ed t hat  t hese di st i nct i ons ar e s i gni f i cant  t o t he case.   
I n t he i nt er est  of  c l ar i t y,  we t her ef or e use t he t er m 
" Phar maci a"  even wher e ot her  cor por at e names wer e empl oyed at  
t r i al .  

9 Pr oceedi ngs i nvol v i ng t he ot her  def endant s ar e st ayed 
pendi ng t he r esol ut i on of  t hi s case.  
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A.  The St at e' s Case at  Tr i al  

¶10 Over  t he cour se of  a ni ne- day t r i al ,  t he t wo si des 

pr esent ed r adi cal l y di f f er ent  ver si ons of  t he Medi cai d 

r ei mbur sement  syst em,  and of  Phar maci a' s r ol e i n t hat  syst em.   

The St at e' s account  i s summar i zed i n t hi s sect i on.    

¶11 Because of  t he compl exi t y and dynami sm of  t he 

phar maceut i cal  i ndust r y,  Medi cai d r equi r ed a consi st ent  and 

br oadl y appl i cabl e f or mul a f or  det er mi ni ng t he appr opr i at e 

r ei mbur sement s f or  phar maci es t hat  di spensed dr ugs t o Medi cai d 

pat i ent s.   The agency di d not  have suf f i c i ent  st af f  or  r esour ces 

t o col l ect  t he i nf or mat i on necessar y t o cal cul at e pr oper  

r ei mbur sement  r at es,  so i t  was dependent  upon assi st ance f r om 

compani es i n t he i ndust r y.    

¶12 As wi t h ot her  st at es t hr oughout  t he count r y,  t he 

sol ut i on t hat  emer ged was f or  phar maceut i cal  manuf act ur er s l i ke 

Phar maci a t o r epor t  cer t ai n f i gur es r el at i ng t o t he sal es of  

t hei r  pr oduct s,  and f or  Medi cai d t o use t hose f i gur es t o 

cal cul at e r ei mbur sement s.   The most  i mpor t ant  of  t hose f i gur es 

was AWP.   Phar maci a pr ovi ded AWPs f or  i t s dr ugs t o Fi r st  

Dat aBank ( " FDB" ) ,  an i ndependent  company t hat  or gani zed and 

di ssemi nat ed i nf or mat i on r egar di ng t he phar maceut i cal  i ndust r y 
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t o Medi cai d, 10 whi ch t hen pl ugged t hem i nt o i t s r ei mbur sement  

f or mul a.  

¶13 Phar maci a,  as wi t h al l  manuf act ur er s,  r epor t ed AWPs i n 

agr eement  wi t h Medi cai d t hat  t he AWPs wer e supposed t o r ef l ect  

what  t he name suggest ed:  t he aver age pr i ce f or  whi ch t he dr ug 

was sol d by t he whol esal er  t o t he phar macy.   Dur i ng t he ear l y 

days of  Medi cai d,  t hi s assumpt i on was l ar gel y accur at e.   AWPs 

di d r ef l ect  t he aver age pr i ce pai d by t he phar maci es,  and 

Medi cai d was abl e t o s i mpl y r ei mbur se t he phar maci es i n t hose 

amount s.    

¶14 Over  t i me,  however ,  t he manuf act ur er s began r epor t i ng 

i nf l at ed AWPs.   They di d so t o engage i n a pr act i ce known as 

" mar ket i ng t he spr ead. "   When a manuf act ur er  " mar ket ed t he 

spr ead, "  i t  r epor t ed an i nf l at ed AWP t o Medi cai d and Medi cai d 

t hen pai d t he phar macy mor e f or  t he dr ug t han t he phar maci st  

pai d t he whol esal er  f or  t he same pr oduct .   As a consequence,  

phar maci es had an i ncent i ve t o buy pr oduct s f r om t he 

manuf act ur er  ( v i a a whol esal er )  who r epor t ed t he most  i nf l at ed 

AWP,  because phar maci es t hen made a hi gher  pr of i t  mar gi n t han 

t hey woul d have on dr ugs made by ot her  manuf act ur er s.   I n t ur n,  

t he manuf act ur er  obt ai ned a l ar ger  and l ar ger  shar e of  t he 

���������������������������������������� �������������������
10 Ther e was act ual l y yet  anot her  i nt er medi ar y i nvol ved i n 

t he pr ocess,  El ect r oni c Dat a Syst ems,  but  i t  ser ved f or  al l  
i nt ent s and pur poses as an ar m of  t he st at e and nei t her  par t y 
suggest s i t s r ol e i s r el evant  t o t he i ssues bef or e us.   For  t he 
sake of  s i mpl i c i t y,  we t her ef or e di scuss t he t r ansf er s of  
i nf or mat i on f r om Phar maci a as t hough t hey wer e conveyed di r ect l y  
t o FDB.  
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mar ket ,  as phar maci es became i ncr easi ngl y awar e of  wi der  pr of i t -

mar gi ns on t he manuf act ur er ' s pr oduct .   Phar maci a " mar ket ed t he 

spr ead"  al ong wi t h i t s compet i t or s,  and i t  r epor t ed mor e and 

mor e dr amat i cal l y i nf l at ed AWPs over  t i me.  

¶15 Medi cai d and ot her  of f i c i al s i n Wi sconsi n knew,  t o 

var yi ng degr ees and at  var yi ng t i mes,  t hat  AWP no l onger  

r epr esent ed an accur at e bar omet er  of  what  phar maci es wer e payi ng 

whol esal er s f or  dr ugs.   Never t hel ess,  i t  was conf r ont ed wi t h 

i nconsi st ent  and of t en cont r adi ct or y i nf or mat i on,  wi t h 

consi der abl e di sagr eement  as t o how f ar  AWPs wer e f r om act ual  

whol esal e pr i ces.   Consequent l y,  t he st at e was f or ced t o guess 

as t o j ust  how unr eal i st i c AWPs wer e.   Af t er  f or mul at i ng such a 

guess,  t he st at e woul d t hen det er mi ne a per cent age t o subt r act  

f r om AWP i n or der  t o der i ve t he r ei mbur sement  amount s.   That  

per cent age gr ew over  t i me,  as t he st at e acqui r ed mor e and bet t er  

i nf or mat i on on t he magni t ude of  t he i nf l at i ons.   Al t hough t he 

f or mul ae by whi ch AWPs wer e r educed r epr esent ed t he st at e' s best  

guess as t o t he amount  of  t he i nf l at i on,  i t  er r ed on t he si de of  

gener osi t y t o ensur e t hat  no suppl i er  was shor t changed,  and i t s 

payment s wer e t her ef or e al most  uni ver sal l y t oo hi gh.   Thus,  t he 

manuf act ur er s,  al ong wi t h ever yone el se i n t he suppl y chai n,  

cont i nued t o pr of i t  f r om t he f al se AWPs.  

¶16 Phar maci a was awar e of  t he benef i t s accr ui ng by v i r t ue 

of  i t s  mi sr epr esent at i ons,  and i t  t ook measur es t o per pet uat e 

t he scheme and avoi d det ect i on.   One such measur e was t he so-

cal l ed " char ge back, "  wher eby t he company woul d pr ovi de 

whol esal er s var i ous secr et  di scount s desi gned t o compensat e t hem 
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f or  t he di f f er ence bet ween t he amount  t he phar macy pai d f or  t he 

pr oduct s and t he amount  t he whol esal er  pai d Phar maci a.   I n t hi s 

way,  t he t r ue pr i ces of  t he dr ugs wer e obscur ed f r om publ i c 

v i ew.   

¶17 I f  t he st at e had known t r ue AWPs,  i t  woul d have si mpl y 

r ei mbur sed phar maci es at  t hose pr i ces.   Thus,  t he damage 

suf f er ed by t he st at e i s t he di f f er ence bet ween t he amount  i t  

di d pay Phar maci a and t he act ual  whol esal e pr i ces11 f or  i t s  

pr oduct s,  i . e. ,  t he t r ue aver age pr i ce at  whi ch i t  sol d i t s 

dr ugs t o whol esal er s.   Fi nal l y,  t he number  of  v i ol at i ons 

commi t t ed by Phar maci a i s t he number  of  t i mes t he st at e over pai d 

f or  a pr oduct  as t he r esul t  of  an i nf l at ed AWP,  f or  t hat  i s  t he 

t r uest  measur e of  t he company' s wr ongf ul  conduct .  

���������������������������������������� �������������������
11 We use " act ual  whol esal e pr i ces"  as a shor t hand t o mean 

pr i ces t hat  di d i n f act  r ef l ect  t he aver age pr i ces t hat  
phar maci es wer e payi ng whol esal er s f or  t he dr ugs at  i ssue.   We 
do not  t her eby i mpl y any concl usi on as t o whet her  t he AWPs at  
i ssue i n t he pr esent  case wer e r equi r ed by l aw t o r ef l ect  act ual  
whol esal e pr i ces i n t he sense t hat  Phar maci a had a l egal  
obl i gat i on t o r epor t  di f f er ent  number s,  as t hat  quest i on i s not  
bef or e us.   I t  has not  been cer t i f i ed and so r emai ns at  t he 
cour t  of  appeal s.   For  t he same r easons,  we wi l l  r ef er  t o 
Phar maci a' s r epor t ed AWPs as " i nf l at ed"  t o r ef l ect  t he 
undi sput ed f act  t hat  t hey di d not  t r ack act ual  whol esal e pr i ces 
wi t hout  i mpl yi ng anyt hi ng about  t he " t r ut h"  or  " f al s i t y"  of  t he 
AWPs.   We r ecogni ze t hat  t hi s t er mi nol ogy may engender  
conf usi on,  but  i t  i s  unavoi dabl e gi ven t he compl exi t y and 
i nt er r el at i onshi p of  t he cer t i f i ed and uncer t i f i ed i ssues.   We 
caut i on t he par t i es and t he cour t  of  appeal s not  t o t ake t hi s 
opi ni on as bear i ng on t he pr oper  r esol ut i on of  t he uncer t i f i ed 
i ssues upon r emand,  as t hose ar e not  bef or e us.  



No.   2010AP232- AC 
�

12 
 

B.  Phar maci a' s Case at  Tr i al  

¶18 Unsur pr i s i ngl y,  Phar maci a r el at ed a ver y di f f er ent  

nar r at i ve t o t he j ur y,  whi ch i s summar i zed i n t hi s sect i on.   By 

i t s account ,  AWPs ar e and al ways wer e a " benchmar k, "  desi gned t o 

al l ow f or  consi st ency and st abi l i t y  i n r ei mbur sement  r at es,  but  

never  i nt ended t o r ef l ect  act ual  pr i ces or  t hei r  aver ages.   The 

st at e was wel l  awar e of  t hat  f act ,  and wel l  awar e t hat  

phar maci st s wer e pr of i t i ng f r om Medi cai d r ei mbur sement s.   Such 

pr of i t s do not  demonst r at e t he exi st ence of  any f r aud;  r at her ,  

t hey wer e necessar y and r equi r ed by f eder al  l aw t o ensur e t hat  

phar maci es par t i c i pat ed i n Medi cai d.   I f  t he pr of i t s di d not  

exi st ,  phar maci es woul d wi t hdr aw f r om t he pr ogr am and i ndi gent  

pat i ent s woul d l ose access t o t he subsi di zed medi cat i ons t o 

whi ch t hey ar e ent i t l ed.    

¶19 Tr ue whol esal e pr i ces wer e no mor e accessi bl e t o 

Phar maci a t han t hey wer e t o t he st at e.   Such pr i ces ar e known 

onl y t o t he whol esal er s and t hei r  phar macy cust omer s;  Phar maci a 

i s not  pr i vy t o t hei r  conf i dent i al  ar r angement s.   I n t he absence 

of  t hat  i nf or mat i on,  Phar maci a cal cul at ed AWPs not  wi t h 

r ef er ence t o t r ansact i ons bet ween whol esal er s and phar maci es,  

but  wi t h r ef er ence t o whol esal e acqui s i t i on cost ——t hat  i s,  t he 

amount  t he whol esal er s pai d f or  i t s  pr oduct s.  

¶20 I n any event ,  t he AWPs upon whi ch t he st at e r el i ed 

wer e not  Phar maci a' s,  t hey wer e FDB' s.   FDB commi t t ed i t sel f  t o 

i ndependent l y ver i f y i ng t he AWPs i t  pr ovi ded t o t he st at e by 

conduct i ng sur veys of  whol esal er s.   Phar maci a was not  

r esponsi bl e f or  t he AWPs publ i shed by FDB,  nor  shoul d i t  be hel d 
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account abl e f or  any char act er i zat i on of  t he AWPs put  f or t h by 

FDB.  

¶21 Had t he st at e desi r ed ot her  pr i c i ng i nf or mat i on,  i t  

coul d easi l y have acqui r ed i t .   FDB of f er ed a var i et y of  dat a 

encompassi ng a wi de r ange of  t r ansact i ons i n t he phar maceut i cal  

i ndust r y.   The st at e opt ed f or  AWP,  knowi ng f ul l  wel l  what  i t  

s i gni f i ed,  and what  i t  di d not .   Al t er nat i vel y,  t he st at e coul d 

have decl i ned FDB' s ser vi ces al t oget her  and gat her ed t he 

necessar y i nf or mat i on i t sel f .   I t  al r eady had access t o 

phar maceut i cal  pr i c i ng dat a t hr ough t he ext ensi ve dr ug pur chases 

Wi sconsi n makes out si de of  t he Medi cai d pr ogr am,  f or  exampl e 

t hose obt ai ned f or  use i n cor r ect i onal  f aci l i t i es.   Mor e si mpl y,  

i t  coul d j ust  have asked Phar maci a f or  t he dat a i t  want ed,  a 

st r ai ght f or war d appr oach i t  never  t ook.  

¶22 Medi cai d' s r ei mbur sement  f or mul ae wer e a f unct i on of  

t he pol i t i cal  pr ocess.   As each budget  was bei ng pr epar ed,  

var i ous gover nment  of f i c i al s woul d r ecommend t hat  t he r at es be 

l ower ed by subst ant i al  amount s t o gener at e t axpayer  savi ngs.  At  

t he same t i me,  a v i gor ous phar macy l obby woul d count er  t hat  t he 

r ei mbur sement s wer e mor e accur at e t han al l eged,  and t hat  

s i gni f i cant  r educt i ons woul d el i mi nat e t hei r  pr of i t  mar gi ns and 

f or ce t hem t o wi t hdr aw f r om Medi cai d,  t her eby depr i v i ng el i gi bl e 

i ndi v i dual s of  access t o necessar y medi cat i on.   The l egi s l at ur e 

and gover nor  t ook bot h per spect i ves i nt o consi der at i on and came 

up wi t h a r ei mbur sement  r at e t hat  bal anced t he i nt er est  i n 

f i scal  r esponsi bi l i t y  wi t h t he i nt er est  i n ensur i ng access t o 
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subsi di zed medi c i ne.   Phar maci a shoul d not  be puni shed f or  a 

pol i t i cal  deci s i on made by Wi sconsi n.  

C.  Ver di ct  and Post - Tr i al  Pr oceedi ngs 

¶23 The j ur y f ound Phar maci a l i abl e f or  v i ol at i ng bot h t he 

DTPA and t he Medi cai d f r aud st at ut e.   I t  awar ded $2 mi l l i on i n 

damages f or  t he DTPA cl ai m and $7 mi l l i on f or  t he Medi cai d f r aud 

cl ai m,  f or  a t ot al  of  $9 mi l l i on i n damages.   Answer i ng a 

speci al  ver di ct  quest i on,  t he j ur y concl uded t hat  Phar maci a 

v i ol at ed t he Medi cai d f r aud st at ut e 1, 440, 000 t i mes,  t he number  

of  t i mes t he St at e al l eged t hat  Medi cai d had over pai d f or  t he 

company' s pr oduct s as a r esul t  of  t he i nf l at ed AWPs.   Phar maci a 

t hen successf ul l y moved t he ci r cui t  cour t  t o vacat e t he number  

of  v i ol at i ons f ound by t he j ur y.   Dur i ng post - t r i al  pr oceedi ngs 

r egar di ng t he i ssue,  t he c i r cui t  cour t  det er mi ned t hat  t he 

r ecor d suppor t ed a f i ndi ng of  4, 578 vi ol at i ons.   I t  i mposed a 

$1, 000 f or f ei t ur e on each vi ol at i on,  t ot al i ng $4, 578, 000.    

¶24 Bot h par t i es appeal ed,  r ai s i ng numer ous i ssues.   The 

cour t  of  appeal s cer t i f i ed t hr ee:  1)  whet her  t he St at e was 

ent i t l ed t o a j ur y t r i al ;  2)  whet her  t he damages wer e based on 

i mper mi ssi bl e specul at i on by t he j ur y;  and 3)  whet her  t he 

c i r cui t  cour t  pr oper l y r educed t he number  of  v i ol at i ons.   To 

expedi t e t he r esol ut i on of  t hi s i mpor t ant  case,  we accept ed t he 

cer t i f i cat i on and l i mi t ed our  r evi ew t o t he cer t i f i ed i ssues.   

We now af f i r m t he ci r cui t  cour t  on each of  t hose i ssues.  

I I I .  STANDARD OF REVI EW 

¶25 The f i r st  i ssue——whet her  t he St at e had a 

const i t ut i onal  r i ght  t o a j ur y t r i al ——hi nges on our  r eadi ng of  
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t he Wi sconsi n Const i t ut i on,  and i s t her ef or e subj ect  t o our  

i ndependent  r evi ew.   Har vot  v.  Sol o Cup Co. ,  2009 WI  85,  ¶32,  

320 Wi s.  2d 1,  768 N. W. 2d 176 ( c i t at i ons omi t t ed) .  

¶26 On t he second i ssue——whet her  t he j ur y ' s damage awar d 

was i mper mi ssi bl y specul at i ve——we wi l l  not  r ever se t he awar d i f  

i t  was " wi t hi n t he r eal m of  r eason i n v i ew of  t he evi dence. "   

Rupp v.  Tr avel er s I ndem.  Co. ,  17 Wi s.  2d 16,  26,  115 N. W. 2d 612 

( 1962) .   Under  t hi s st andar d,  we sear ch t he r ecor d f or  cr edi bl e 

evi dence t o suppor t  t he awar d,  and vi ew t hat  evi dence i n t he 

l i ght  most  f avor abl e t o t he j ur y ' s det er mi nat i on.   Spr i ngen v.  

Ager  Pl umbi ng & Heat i ng,  I nc. ,  19 Wi s.  2d 487,  489,  120 

N. W. 2d 692 ( 1963) .  

¶27 Wi t h r espect  t o t he t hi r d i ssue——t he quest i on of  

whet her  t he c i r cui t  cour t  pr oper l y r educed t he number  of  

Medi cai d f r aud vi ol at i ons——t he st andar d of  r evi ew depends on 

whet her  t he j ur y' s al l eged er r or  i s pr oper l y char act er i zed as an 

er r or  of  l aw or  of  f act .   Because t he ci r cui t  cour t  suf f i c i ent l y  

i nst r uct ed t he j ur y on what  const i t ut ed a v i ol at i on,  t he j ur y ' s 

er r or  i s best  under st ood as one of  f act .   We t her ef or e appl y a 

suf f i c i ency of  t he evi dence st andar d of  r evi ew t o t he t hi r d 

i ssue.   Mor den v .  Cont ' l  AG,  2000 WI  51,  ¶38,  235 Wi s.  2d 325,  

611 N. W. 2d 659.   That  st andar d r equi r es us t o over t ur n a c i r cui t  

cour t ' s  deci s i on t o change t he j ur y ' s answer  i f  t her e i s " any 

cr edi bl e evi dence"  t o suppor t  t he ver di ct ,  di r ect  or  

i nf er ent i al .   Hanson v.  Am.  Fami l y Mut .  I ns.  Co. ,  2006 WI  97,  

¶18,  294 Wi s.  2d 149,  716 N. W. 2d 866 ( i nt er nal  quot at i on mar ks 

and ci t at i on omi t t ed) .   As wi t h t he specul at i veness i ssue,  we 
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answer  t hi s quest i on whi l e v i ewi ng t he r ecor d i n t he l i ght  most  

f avor abl e t o t he j ur y ' s det er mi nat i on.   Mor den,  235 Wi s.  2d 325,  

¶41.   Because t he ci r cui t  cour t  was bet t er  s i t uat ed t o assess 

t he evi dence t han we ar e,  we al so accor d i t s wei ghi ng of  t he 

evi dence " subst ant i al  def er ence. "   D. L.  Ander son' s Lakesi de 

Lei sur e Co.  v.  Ander son,  2008 WI  126,  ¶59,  314 Wi s.  2d 560,  757 

N. W. 2d 803 ( i nt er nal  quot at i on mar ks and ci t at i ons omi t t ed) .   

Ther ef or e,  we wi l l  accept  t he c i r cui t  cour t ' s  r educt i on of  t he 

number  of  v i ol at i ons unl ess t he r ecor d r eveal s t hat  t he number  

i t  f ound was " c l ear l y wr ong. "   Ri char ds v.  Mendi vi l ,  200 

Wi s.  2d 665,  671- 72,  548 N. W. 2d 85 ( Ct .  App.  1996)  ( i nt er nal  

quot at i on mar ks and ci t at i on omi t t ed) .  

I V.  DI SCUSSI ON 

¶28 We f i r st  consi der  whet her  t he St at e had a 

const i t ut i onal  r i ght  t o a j ur y t r i al  and concl ude t hat  i t  di d.   

We t hen consi der  whet her  t he j ur y ' s damage awar d was 

i mper mi ssi bl y specul at i ve and det er mi ne t hat  i t  was not .   

Fi nal l y,  we consi der  whet her  t he c i r cui t  cour t  pr oper l y r educed 

t he number  of  v i ol at i ons and hol d t hat  i t  di d.  

A.  The St at e Had a Const i t ut i onal  Ri ght  t o a Jur y Tr i al  

¶29 The Wi sconsi n Const i t ut i on pr ovi des t hat  " [ t ] he r i ght  

of  t r i al  by j ur y  shal l  r emai n i nvi ol at e,  and shal l  ext end t o al l  

cases at  l aw. "   Wi s.  Const .  ar t .  I ,  § 5.   I t  i s  wel l - set t l ed 

t hat   t he pr ovi s i on guar ant ees t he r i ght  t o a c i v i l  j ur y t r i al  

as t he r i ght  exi st ed at  t he t i me our  st at e' s const i t ut i on was 

adopt ed i n 1848.   Town of  Bur ke v.  Ci t y of  Madi son,  17 

Wi s.  2d 623,  635,  117 N. W. 2d 580 ( 1962) .   When t he r i ght  t o a 
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c i v i l  j ur y t r i al  f or  a par t i cul ar  cause of  act i on i s i n di sput e,  

we pose a t wo- pr onged t est  t o r esol ve t he di sput e.   Vi l l .  Food & 

Li quor  Mar t  v.  H&S Pet r ol eum,  I nc. ,  2002 WI  92,  ¶11,  254 

Wi s.  2d 478,  647 N. W. 2d 177 ( " t he Vi l l age Food t est " ) .   Fi r st ,  

we ask whet her  t he " cause of  act i on cr eat ed by st at ut e exi st ed,  

was known,  or  was r ecogni zed at  common l aw at  t he t i me of  t he 

adopt i on of  t he Wi sconsi n Const i t ut i on i n 1848. "   I d.   Next  we 

consi der  whet her  t he cause of  act i on was vi ewed as " at  l aw"  i n 

1848.   I d.  

¶30 The quest i on of  whet her  t he St at e had a const i t ut i onal  

r i ght  t o a j ur y t r i al  r educes t o t wo separ at e i nqui r i es:  1)  

whet her  t he St at e was ent i t l ed t o a j ur y t r i al  on t he DTPA cl ai m 

and 2)  whet her  i t  was ent i t l ed t o one on t he Medi cai d f r aud 

cl ai m.   The ci r cui t  cour t  answer ed bot h quest i ons i n t he 

af f i r mat i ve.   Because bot h pr ongs of  t he t est  ar e sat i sf i ed by 

bot h causes of  act i on,  we agr ee wi t h t he c i r cui t  cour t  t hat  t he 

St at e was ent i t l ed t o a j ur y t r i al  and t her ef or e af f i r m i t s 

r ul i ng.  

1.  The St at e Had a Const i t ut i onal  Ri ght  t o a Jur y Tr i al  on i t s 

DTPA Cl ai m 

¶31 The St at e' s DTPA cl ai m meet s bot h pr ongs of  t he t est :  

i t  was r ecogni zed at  common l aw i n 1848 and i t  was r egar ded as 

" at  l aw"  at  t hat  t i me.   Accor di ngl y,  we concl ude t hat  t he St at e 

had a const i t ut i onal  r i ght  t o a j ur y t r i al  on i t s DTPA cl ai m.  

¶32 We f i r st  anal yze whet her  t he DTPA cl ai m " exi st ed,  was 

known,  or  was r ecogni zed at  common l aw at  t he t i me of  t he 

adopt i on of  t he Wi sconsi n Const i t ut i on i n 1848. "   I d.   The St at e 
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submi t s t hat  t he DTPA cl ai m i s an essent i al  count er par t  t o t he 

common l aw cl ai m of  " cheat i ng. "   The ci r cui t  cour t  agr eed,  and 

so t oo do we.  

¶33 A common l aw cl ai m can be r egar ded as t he essent i al  

count er par t  t o a st at ut or y cause of  act i on i n a c i v i l  j ur y t r i al  

anal ysi s wher e t he t wo shar e a s i mi l ar  pur pose.   Har vot ,  320 

Wi s.  2d 1,  ¶72.   The DTPA and common l aw cheat i ng shar e such a 

pur pose:  combat t i ng decept i ve commer ci al  conduct .  

¶34 When ascer t ai ni ng whet her  a st at ut or y cause of  act i on 

had an essent i al  common l aw count er par t  i n 1848,  we of t en r esor t  

t o Si r  Wi l l i am Bl ackst one' s Comment ar i es on t he Laws of  Engl and 

( 1778)  ( her ei naf t er  " Bl ackst one" ) .   See Har vot ,  320 Wi s.  2d 1,  

¶84;  St at e v.  Schweda,  2007 WI  100,  ¶23,  303 Wi s.  2d 353,  736 

N. W. 2d 49;  Dane Cnt y.  v.  McGr ew,  2005 WI  130,  ¶23 n. 18,  285 

Wi s.  2d 519,  699 N. W. 2d 890 ( col l ect i ng cases) .   Bl ackst one 

cat egor i zes cheat i ng as an " of f ence .  .  .  agai nst  publ i c t r ade. "   

4 Bl ackst one at  * 157.   The DTPA announces,  by i t s ver y name,  

t hat  i t  t ar get s a s i mi l ar  cat egor y of  wr ongf ul  conduct ,  namel y,  

decept i ve t r ade pr act i ces.    

¶35 Si mi l ar l y,  Bl ackst one' s descr i pt i on of  cheat i ng t r acks 

t he DTPA' s char act er i zat i on of  decept i ve t r ade pr act i ces.   

Bl ackst one not es t hat  t he obj ect  of  t he common l aw r ul e i s t o 

" pr event  decei t s i n par t i cul ar  t r ades. "   I d.   As exampl es of  

such decei t s,  Bl ackst one ci t es,  amongst  ot her  conduct ,  " t he 

of f ence of  sel l i ng by f al se wei ght s and measur es, "  t he of f ense 

of  " pl ayi ng wi t h f al se di ce, "  and t he of f ense of  def r audi ng 

" anot her  of  any val uabl e chat t el s by col our  of  any f al se t oken,  
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count er f ei t  l et t er ,  or  f al se pr et ence. "   I d.  at  * 157- 58 

( f or mat t i ng al t er ed) .   Al t hough t he DTPA speaks i n l ess 

ant i quat ed t er ms,  i t  di spl ays a s i mi l ar  emphasi s on at t empt s t o 

pr of i t  t hr ough decept i on.   Ti et swor t h v.  Har l ey- Davi dson,  I nc. ,  

2003 WI  App 75,  ¶24,  261 Wi s.  2d 755,  661 N. W. 2d 450 ( " [ T] he 

DTPA i s a br oad r emedi al  st at ut e desi gned t o pr ot ect  t he publ i c 

f r om al l  unt r ue,  decept i ve or  mi sl eadi ng r epr esent at i ons made i n 

sal es pr omot i ons. " )  ( i nt er nal  quot at i on mar ks and ci t at i on 

omi t t ed) ,  r ever sed on ot her  gr ounds by 2007 WI  97,  303 

Wi s.  2d 94,  735 N. W. 2d 418.   We concl ude,  t her ef or e,  t hat  bot h 

t he common l aw cause of  act i on of  cheat i ng and t he DTPA combat  

anal ogous pr act i ces.  

¶36 I n Phar maci a' s vi ew,  t he Wi sconsi n cour t s have al r eady 

set t l ed t hat  t her e i s no r i ght  t o a j ur y t r i al  f or  an act i on 

br ought  pur suant  t o t he DTPA.   For  t hat  pr oposi t i on,  i t  r el i es 

upon St at e v.  Amer i t ech Cor p. ,  185 Wi s.  2d 686,  517 N. W. 2d 705 

( Ct .  App.  1994) .   Amer i t ech di d i ndeed hol d as much,  but  t he 

hol di ng i s no l onger  good l aw.   The cour t  of  appeal s t her e 

empl oyed t he " codi f i cat i on"  t est ,  wher eby a st at ut or y cause of  

act i on car r i es wi t h i t  a r i ght  t o a j ur y t r i al  i f  " t he st at ut e 

codi f i es an act i on known t o t he common l aw i n 1848. "   I d.  at  

690.   I n Vi l l age Food we expr essl y r enounced t hat  t est  because 

i t  const r ued our  pr ecedent  " t oo nar r owl y. "   254 Wi s.  2d 478,  

¶11.   I nst ead,  we r eaf f i r med t he t wo- pr ong t est  set  f or t h above.   

I d.   Consequent l y,  Phar maci a may not  r el y upon Amer i t ech' s 

hol di ng,  as i t s hol di ng r esul t ed f r om t he appl i cat i on of  an 
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er r oneous and def unct  t est . 12  Our  ascer t ai nment  of  a j ur y t r i al  

r i ght  under  t he DTPA must  be per f or med accor di ng t o t he 

appr opr i at e t est ,  i . e. ,  t he one enumer at ed i n Vi l l age Food.  

¶37 Phar maci a al so seeks t o appl y t hat  t est ,  but  i t  does 

so unconvi nci ngl y.   I t  submi t s t hat  t he el ement s of  common l aw 

cheat i ng and t hose of  t he DTPA do not  mat ch each ot her  

i dent i cal l y.   A par t y accusi ng anot her  of  cheat i ng at  common l aw 

was r equi r ed t o pr ove t hat  t he i ndi v i dual :  1)  per f or med an act  

cal cul at ed t o decei ve;  2)  t he act  was ai med at ,  or  af f ect ed,  t he 

publ i c or  t he i ndi v i dual ;  and 3)  " or di nar y pr udence"  woul d not  

have pr ot ect ed t he vi ct i m agai nst  t he f r aud.   See,  e. g. ,  Peopl e 

v.  Cummi ngs,  46 P.  284,  284 ( Cal .  1896) ;  Hammer  v.  St at e,  89 

N. E.  850,  852 ( I nd.  1909) .   I n compar i son,  a pl ai nt i f f  al l egi ng 

vi ol at i ons of  t he DTPA must  pr ove:  1)  t hat  t he def endant  made a 

r epr esent at i on t o t he publ i c wi t h t he i nt ent  t o i nduce an 

obl i gat i on;  2)  t hat  t he r epr esent at i on was unt r ue,  decept i ve or  

mi sl eadi ng;  and 3)  t hat  t he r epr esent at i on caused t he pl ai nt i f f  

a pecuni ar y l oss.   K&S Tool  & Di e Cor p.  v.  Per f ect i on Mach.  

Sal es,  I nc. ,  2007 WI  70,  ¶19,  301 Wi s.  2d 109,  732 N. W. 2d 792 

( i nt er nal  quot at i on mar ks and ci t at i ons omi t t ed) .   Phar maci a 

���������������������������������������� �������������������
12 Amer i t ech i s no l onger  good l aw onl y wi t h r espect  t o i t s 

di scussi on and appl i cat i on of  t he t est  f or  det er mi ni ng whet her  
t her e i s a r i ght  t o a c i v i l  j ur y  t r i al ,  not  wi t h r espect  t o any 
of  i t s  ot her  hol di ngs,  whi ch we expl i c i t l y  and speci f i cal l y 
pr eser ve f or  t hei r  pr ecedent i al  val ue.   See Bl um v.  1st  Aut o & 
Cas.  I ns.  Co. ,  2010 WI  78,  ¶42,  326 Wi s.  2d 729,  786 N. W. 2d 78 
( hol di ng " t hat  when t he supr eme cour t  over r ul es a cour t  of  
appeal s deci s i on,  t he cour t  of  appeal s deci s i on no l onger  
possesses any pr ecedent i al  val ue,  unl ess t hi s cour t  expr essl y 
st at es ot her wi se" ) .  
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f ocuses on t he " or di nar y pr udence"  el ement  of  common l aw 

cheat i ng,  ar gui ng t hat  i t  has no essent i al  count er par t  i n t he 

el ement s of  t he DTPA and t hat  no r i ght  t o a j ur y t r i al  t her ef or e 

exi st s.  

¶38 As a pr el i mi nar y mat t er ,  we r ej ect  Phar maci a' s 

i nsi nuat i on t hat  a st at ut or y cause of  act i on car r i es no 

const i t ut i onal  r i ght  t o a j ur y t r i al  mer el y because t he el ement s 

of  t hat  cause of  act i on and t hose of  t he pur por t ed common l aw 

cl ai m ar e not  i dent i cal .   Such an appr oach woul d r est or e by 

anot her  name t he " codi f i cat i on"  t est  ar t i cul at ed i n Amer i t ech 

and unequi vocal l y abandoned i n Vi l l age Food.    

¶39 The r eal  quest i on i s whet her  t he di ver gence bet ween 

t he el ement s of  t he DTPA and t hose of  common l aw cheat i ng i s 

suf f i c i ent l y s i gni f i cant  t o demonst r at e t hat  t he St at e had no 

r i ght  t o a j ur y t r i al .   We concl ude t hat  i t  i s  not ,  and 

t her ef or e af f i r m t he ci r cui t  cour t ' s  deci s i on t o gr ant  t he j ur y  

t r i al .  

¶40 To suppor t  i t s  v i ew t hat  t he el ement s of  common l aw 

cheat i ng ar e t oo di st i nct  f r om t hose of  t he DTPA t o gi ve r i se t o 

a j ur y t r i al  r i ght ,  Phar maci a r el i es pr i nci pal l y upon Schweda.   

Ther e,  we det er mi ned t hat  no j ur y t r i al  r i ght  at t ached t o 

var i ous envi r onment al  st at ut or y causes of  act i on.   Schweda,  303 

Wi s.  2d 353,  ¶14.   We r ej ect ed t he pr of f er ed anal ogy bet ween 

t hose st at ut es and common l aw nui sance because t he l at t er  was a 

" spr awl i ng concept "  t hat  " coul d encompass a vast  ar r ay of  causes 

of  act i on, "  wher eas t he f or mer  appl i ed t o a much nar r ower  r eal m 

of  conduct .   I d. ,  ¶32.   I n dr awi ng t hat  di st i nct i on,  we 
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emphasi zed t hat  " [ t ] he br eadt h of  nui sance i s so gr eat  t hat  we 

must  nar r owl y const r ue t he act i ons t hat  we anal ogi ze t o"  i t .   

I d. ,  ¶40.    

¶41 Common l aw cheat i ng does not  capt ur e near l y so wi de a 

swat h of  act i v i t y as does nui sance.   On t he cont r ar y,  i t  i s 

cabi ned t o a s i mi l ar  f i el d as t hat  cover ed by t he DTPA i t sel f .   

Compar e Ti et swor t h,  261 Wi s.  2d 755,  ¶24 ( char act er i z i ng t he 

DTPA)  wi t h Cummi ngs,  46 P.  at  284 ( descr i bi ng common l aw 

cheat i ng) .   As a r esul t ,  Schweda' s anal ysi s di d not  compel  a 

bench t r i al  i n t he i nst ant  case.     

¶42 We acknowl edge t hat  Schweda cal l ed at t ent i on t o t he 

el ement s of  nui sance and t hose of  t he envi r onment al  st at ut es i n 

pl ay i n t hat  case.   I n par t i cul ar ,  t he opi ni on obser ved t hat  a 

c l ai m soundi ng i n common l aw nui sance was r equi r ed t o pr ove 

" subst ant i al  and unr easonabl e har m t o i nt er est s i n t he use and 

enj oyment  of  l and. "   Schweda,  303 Wi s.  2d 353,  ¶35.   I t  

cont r ast ed t hat  r equi r ement  wi t h moder n envi r onment al  l aws,  

whi ch " r egul at e mor e subt l e and at t enuat ed har ms t han t he common 

l aw of  nui sance does. "   I d.  ( quot i ng Sol i d Wast e Agency of  N.  

Cook Cnt y.  v.  U. S.  Ar my Cor ps Of  Eng' r s,  101 F. 3d 503,  505 ( 7t h 

Ci r .  1996) ) .    I t  i s  c l ear  f r om t hi s quot e t hat  t he pr obl em wi t h 

t he anal ogy bet ween t he el ement s of  common l aw nui sance and 

t hose of  t he envi r onment al  l aws was not  s i mpl y t hat  t hey wer e 

not  i dent i cal .   Rat her ,  t he pr obl em was t hat  al l  of  t he 

s i mi l ar i t i es bet ween t he t wo f l owed f r om t he f act  t hat  nui sance 

was so br oad as t o encompass al l  envi r onment al  l aws.    
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¶43 Gi ven t he cont ext  of  t hese comment s i n Schweda,  one 

cannot  escape t he concl usi on t hat  no such def i c i ency pl agues t he 

anal ogy bet ween common l aw cheat i ng and t he DTPA.   Unl i ke 

nui sance,  t he r easonabl e r el i ance r equi r ement  does not  hi ghl i ght  

any subst ant i al  di f f er ence i n t he br eadt h of  t he t wo l aws bei ng 

compar ed.   Common l aw cheat i ng cover s t he same subst ant i ve ar ea 

of  conduct  as does t he DTPA,  and t he di f f er ence i n el ement s 

bet ween t he t wo i s i nsuf f i c i ent  t o out wei gh t he si mi l ar i t i es.   

Accor di ngl y,  we concl ude t hat  t he cause of  act i on cr eat ed by t he 

DTPA " was r ecogni zed at  common l aw at  t he t i me of  t he adopt i on 

of  t he Wi sconsi n Const i t ut i on i n 1848"  and t he f i r st  pr ong of  

t he Vi l l age Food t est  i s  t her ef or e sat i sf i ed wi t h r espect  t o 

t hat  cause of  act i on.   Vi l l .  Food,  254 Wi s.  2d 478,  ¶11.    

¶44 Phar maci a does not  deny t hat  common l aw cheat i ng was 

r egar ded as " at  l aw"  i n 1848,  and t her e i s no r eason t o bel i eve 

i t  was not .   See 3 Bl ackst one at  * 165 ( not i ng t hat  a pl ai nt i f f  

can seek damages i n a common l aw cheat i ng act i on) ;  see al so 

Josma v.  W.  St eel  Car  & Foundr y Co. ,  94 N. E.  945,  946 ( I l l .  

1911)  ( same) ;  Vi l l .  Food,  254 Wi s.  2d 478,  ¶33 ( " An act i on 

seeki ng money damages i s one at  l aw. " ) .   Consequent l y,  common 

l aw cheat i ng was consi der ed " at  l aw"  i n 1848,  bot h pr ongs of  t he 

Vi l l age Food t est  ar e sat i sf i ed wi t h r espect  t o t he DTPA cl ai m,  

and t he St at e was ent i t l ed t o a j ur y t r i al  on t hat  c l ai m.  

2.  The St at e was Ent i t l ed t o a Jur y Tr i al  on i t s Medi cai d 

Fr aud Cl ai m 

¶45 Appl y i ng t he Vi l l age Food t est  t o t he St at e' s  Medi cai d 

f r aud cl ai m,  we concl ude t hat  Medi cai d f r aud i s an essent i al  
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count er par t  t o common l aw f r aud and t hat  common l aw f r aud was 

consi der ed " at  l aw"  i n 1848.   Thus,  we af f i r m t he ci r cui t  

cour t ' s  deci s i on t o gr ant  t he St at e a j ur y t r i al  on i t s Medi cai d 

f r aud cl ai m.  

a.  Common Law Fr aud i s an Essent i al  Count er par t  t o Medi cai d 

Fr aud 

¶46 The St at e of f er s common l aw f r aud as t he " essent i al  

count er par t "  t o Medi cai d f r aud f or  pur poses of  t he f i r st  pr ong 

of  t he Vi l l age Food t est .  

¶47 The Medi cai d f r aud st at ut e and common l aw f r aud t ar get  

s i mi l ar  conduct .   See Schweda,  303 Wi s.  2d 353,  ¶35 ( exami ni ng 

t he conduct  t ar get ed by causes of  act i on as par t  of  t he j ur y 

t r i al  r i ght  i nqui r y) .   The Medi cai d f r aud st at ut e i s cent r al l y 

concer ned wi t h " f al se st at ement [ s]  or  r epr esent at i on[ s]  

of  .  .  .  mat er i al  f act  f or  use i n det er mi ni ng r i ght s t o a 

benef i t  or  payment . "   Wi s.  St at .  § 49. 49( 4m) ( a) 2.   Set t i ng t o 

one si de f or  t he moment  t he f act  t hat  t he st at ut e i s l i mi t ed t o 

a nar r ow speci es of  f r aud ( t hat  whi ch t akes pl ace i n medi cal  

assi st ance pr ogr ams) ,  i t  i s  appar ent  what  sor t  of  pr act i ces i t  

seeks t o pr ohi bi t :  decept i ve conduct  desi gned t o enr i ch one 

par t y at  t he expense of  anot her .   Common l aw f r aud hi st or i cal l y 

t ar get ed a s i mi l ar  r ange of  conduct ,  combat t i ng decept i ve 

behavi or  i n a var i et y of  busi ness r el at i onshi ps and t her eby 

pr ot ect i ng t he i nt egr i t y of  t he mar ket .   See Pasl ey v.  Fr eeman,  

( 1789)  100 Eng.  Rep.  450 ( K. B. )  457,  3 T. R.  51,  64 ( hol di ng t hat  

an act i on f or  " decei t  l i es when a man does any decei t  t o t he 

damage of  anot her " ) .  
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¶48 Phar maci a submi t s t hat  t he Medi cai d f r aud st at ut e 

car r i es no j ur y  t r i al  r i ght  because t he medi cal  assi st ance 

pr ogr ams i t  gover ns di d not  exi st  i n 1848.   We decl i ne t o 

addr ess Phar maci a' s hi st or i cal  pr emi se because we di sagr ee wi t h 

i t s met hod of  anal ysi s.   A st at ut e t hat  cr eat es a cause of  

act i on wi t h an essent i al  count er par t  at  common l aw becomes no 

l ess an essent i al  count er par t  s i mpl y because i t  addr esses a 

nar r ower  r ange of  pr act i ces.   I n ot her  wor ds,  i f  t he l egi s l at ur e 

f ocuses and di r ect s t he pr i nci pl es of  common l aw f r aud t o a 

speci f i c  r eal m——Medi cai d——i t  does not  st r i p a l i t i gant  of  hi s 

r i ght  t o a j ur y t r i al  wher e i t  woul d ot her wi se exi st .   Wer e we 

t o adopt  Phar maci a' s r easoni ng,  a l egi s l at i ve enact ment  c l ear l y  

model ed on a common l aw cause of  act i on but  appl i ed t o a 

speci f i c  cont ext  woul d car r y no r i ght  t o a j ur y t r i al .   See,  

e. g. ,  Dur a Phar maceut i cal s,  I nc.  v.  Br oudo,  544 U. S.  336,  344 

( 2005)  ( emphasi z i ng t he " common- l aw r oot s of  .  .  .  secur i t i es 

f r aud act i on[ s] " ) .   I n such ci r cumst ances,  t o depr i ve pl ai nt i f f s 

of  a j ur y r i ght  based not  on t he subst ance of  t he l aw at  i ssue,  

but  upon hi st or i cal  happenst ance,  woul d be an absur d r esul t ,  and 

we t her ef or e r ej ect  Phar maci a' s ar gument .  

¶49 To subst ant i at e i t s cont ent i on r egar di ng t he 

r el at i vel y r ecent  advent  of  medi cal  assi st ance pr ogr ams,  

Phar maci a c i t es Har vot .   I t  f i nds i n t hat  deci s i on a hol di ng 

t hat  wher e " moder n soci al  l egi s l at i on"  was " unhear d of "  i n 1848,  

t her e can be no essent i al  common l aw count er par t  t o t he 

l egi s l at i on f or  pur poses of  a j ur y t r i al  r i ght .   We r ead Har vot  

di f f er ent l y.   I n t hat  deci s i on,  we uphel d a c i r cui t  cour t  r ul i ng 
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denyi ng a j ur y demand i n an act i on br ought  under  t he Wi sconsi n 

Fami l y and Medi cal  Leave Act  ( WFMLA) .   I t  i s  t r ue,  as Phar maci a 

says,  t hat  we not ed i n Har vot  t hat  t he WFMLA r epr esent s " moder n 

soci al  l egi s l at i on"  of  a t ype t hat  " was qui t e unhear d of  i n 

1848. "   320 Wi s.  2d 1,  ¶80.   Cont r ar y t o Phar maci a' s i nt i mat i on,  

however ,  t hat  sent ence r epr esent s onl y one component  of  t he 

deci s i on' s r easoni ng,  not  i t s over al l  hol di ng.  

¶50 I n Har vot ,  we ul t i mat el y r ej ect ed t he pl ai nt i f f ' s  

c l ai m t o a j ur y t r i al  r i ght  because " t he most  anal ogous common 

l aw cause of  act i on"  t hat  t he pl ai nt i f f  of f er ed t o t he cour t  was  

essent i al l y  a c l ai m f or  t he br each of  an empl oyment  cont r act .   

320 Wi s.  2d 1,  ¶85.   The pur pose of  such a c l ai m,  we r easoned,  

was " t o ensur e t hat  t he .  .  .  empl oyee .  .  .  was car ed f or  and 

compensat ed as he was pr omi sed. "   I d. ,  ¶86.   I t  was not ,  l i ke 

t he WFMLA,  mot i vat ed by an i nt ent  t o hel p empl oyees " bal ance 

wor k and f ami l y demands. "   I d.  

¶51 Seen i n i t s cont ext ,  t he " moder n soci al  l egi s l at i on"  

l anguage f r om Har vot  does not  avai l  Phar maci a.   Medi cai d f r aud,  

unl i ke t he WFMLA,  i s i n f act  mot i vat ed by a pur pose cl osel y 

s i mi l ar  t o t he pur pose of  i t s  suggest ed common l aw f or ebear :  

pr ot ect i ng t he i nt egr i t y of  busi ness r el at i onshi ps and mar ket  

t r ansact i ons.   See gener al l y Jason Chi mon,  Geor ge C.  Chi pev,  & 

Ti mot hy Feul ner ,  Heal t h Car e Fr aud,  48 Am.  Cr i m.  L.  Rev.  783 

( 2011)  ( conduct i ng gener al  r evi ew of  heal t h car e f r aud l aw) .   

The f act  t hat  t he Medi cai d f r aud st at ut e pr oj ect ed t hose 

concer ns on a mor e cont empor ar y scr een does not  r ender  t he 

f undament al  pur pose subst ant i vel y di f f er ent .   I ndeed,  t he common 
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l aw as a whol e adj ust s t o hi st or i cal  c i r cumst ance,  see O.  

Hol mes,  1 The Common Law ( 1881)  ( " The l aw embodi es t he st or y of  

a nat i on' s devel opment  t hr ough many cent ur i es .  .  .  . " ) ,  and 

t hi s i s par t i cul ar l y t r ue of  common l aw f r aud.   See,  e. g. ,  

Samuel  W.  Buel l ,  What  i s Secur i t i es Fr aud?,  61 Duke L. J.  511,  

522 ( 2011)  ( " [ F] r aud i s a l egal  concept  desi gned t o adapt  

al ongsi de t he evol v i ng behavi or s t hat  i t  t ar get s. " )  ( c i t i ng,  i n 

par t ,  St onemet s v.  Head,  154 S. W.  108,  114 ( Mo.  1913)  ( " Fr aud i s 

kal ei doscopi c,  i nf i ni t e.   Fr aud bei ng i nf i ni t e and t aki ng on 

pr ot ean f or m at  wi l l ,  wer e cour t s t o cr amp t hemsel ves by 

def i ni ng i t  wi t h a har d and f ast  def i ni t i on,  t hei r  j ur i sdi ct i on 

woul d be cunni ngl y c i r cumvent ed at  once by new schemes beyond 

t he def i ni t i on. " ) ) .   I t  woul d t her ef or e be especi al l y i l l ogi cal  

f or  us t o conf i ne a j ur y t r i al  r i ght  t o onl y t hose f r aud 

st at ut es whi ch mi mi c t he common l aw as i t  was i n 1848,  when t he 

common l aw i n 1848 coul d not  i magi ne many of  t he cont ext s i n 

whi ch f r aud oper at es t oday.   We decl i ne t o r est  an i mpor t ant  

const i t ut i onal  r i ght  on hi st or i cal  v i c i ssi t ude.    

¶52 Phar maci a al so compar es t he el ement s of  Medi cai d f r aud 

wi t h t hose of  common l aw f r aud,  i nsi st i ng t hat  t hey di f f er  i n 

cr uci al  r espect s .   Whi l e we agr ee t hat  t hi s l i ne of  i nqui r y i s  

r el evant ,  see Schweda,  303 Wi s.  2d 353,  ¶35 ( compar i ng el ement s 

of  causes of  act i on as par t  of  a j ur y t r i al  r i ght  anal ysi s) ,  we 

di sagr ee wi t h Phar maci a' s concl usi on.   At  common l aw,  a 

pl ai nt i f f  al l egi ng f r aud must  pr ove:  1)  a r epr esent at i on of  

mat er i al  f act ;  2)  t he r epr esent at i on' s f al s i t y;  3)  t he i nt ent  t o 

decei ve ( or  r eck l ess di sr egar d f or  t r ut h or  f al s i t y) ;  4)  i nt ent  
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t o def r aud or  t o i nduce act i on;  5)  j ust i f i abl e r el i ance by t he 

decei ved par t y.   See Kr ause v.  Busacker ,  105 Wi s.  350,  350,  81 

N. W.  406 ( 1900) ;  Kal ot i  Ent er s. ,  I nc.  v.  Kel l ogg Sal es Co. ,  2005 

WI  111,  ¶12,  283 Wi s.  2d 555,  699 N. W. 2d 205.   Al t hough no 

publ i shed deci s i on f r om t he Wi sconsi n cour t s has set  f or t h t he 

el ement s of  t he Medi cai d f r aud s t at ut e,  t hey ar e easi l y deduced 

f r om t he st at ut e:  1)  knowi ngl y maki ng or  causi ng t o be made;  2)  

a f al se st at ement  or  r epr esent at i on of  mat er i al  f act ;  3)  f or  use 

i n det er mi ni ng r i ght s t o a benef i t  or  payment  i n connect i on wi t h 

medi cal  assi st ance.   Wi s.  St at .  § 49. 49( 4m) ( a) 2. ;  see al so 

Uni t ed St at es v.  Laughl i n,  26 F. 3d 1523,  1526- 29 ( 10t h Ci r .  

1994)  ( di scussi ng t he el ement s of  f eder al  Medi cai d f r aud 

st at ut e) .   Asi de f r om t he medi cal  assi st ance r equi r ement  

addr essed above,  t he onl y di ver gence bet ween t he el ement s 

advanced by Phar maci a i s t he pr esence of  r easonabl e r el i ance i n 

common l aw f r aud and i t s absence f r om Medi cai d f r aud.  

¶53 We do not  bel i eve t hat  t hi s di scr epancy,  such as i t  

i s ,  out wei ghs t he cl osel y s i mi l ar  pur poses of  t he t wo l aws.   

Fi r st ,  al t hough t he Medi cai d f r aud st at ut e does not  i ncl ude t he 

t er m " r easonabl e r el i ance, "  i t  does r equi r e a showi ng t hat  t he 

decept i ve st at ement  was made " f or  use i n det er mi ni ng r i ght s t o a 

benef i t  or  payment  i n connect i on wi t h medi cal  assi st ance. "   Wi s.  

St at .  § 49. 49( 4m) ( a) 2.   By i nser t i ng such l anguage i nt o t he 

st at ut e,  t he l egi s l at ur e i ndi cat ed t hat  Medi cai d f r aud coul d be 

subst ant i at ed onl y by pr oof  t hat  t he f al se st at ement  pl ayed some 

r ol e i n t he st at e' s cal cul at i on of  payment s.   Though t hat  

r equi r ement  i s not  i dent i cal  t o r easonabl e r el i ance,  i t  i s  al so 
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not  whol l y di ssi mi l ar ,  as bot h r equi r e evi dence t hat  t he 

cul pabl e conduct  i nf l uenced t he deci s i on- maki ng pr ocess of  t he 

r el evant  act or .   I n any event ,  t he di f f er ence bet ween t he t wo i s  

i nsuf f i c i ent  t o over r i de t he subst ant i al  over l ap i n pur pose 

bet ween Medi cai d f r aud and common l aw f r aud.   Accor di ngl y,  we 

concl ude t hat  t he cause of  act i on cr eat ed by t he Medi cai d f r aud 

st at ut e " was r ecogni zed at  common l aw at  t he t i me of  t he 

adopt i on of  t he Wi sconsi n Const i t ut i on i n 1848"  and t he f i r st  

pr ong of  t he Vi l l age Food t est  i s  t her ef or e sat i sf i ed wi t h 

r espect  t o t hat  cause of  act i on.   Vi l l .  Food,  254 Wi s.  2d 478,  

¶11.  

b.  Common Law Fr aud was " At  Law"  i n 1848 f or  Pur poses of  t he 

St at e' s Ri ght  t o a Jur y Tr i al  

¶54 I n t hei r  di scussi ons r egar di ng t he St at e' s r i ght  t o a 

j ur y t r i al  on i t s Medi cai d f r aud cl ai m,  t he par t i es quar r el  over  

t he nat ur e of  t he f or f ei t ur es and damages sought  by t he St at e.   

Phar maci a cont ends t hat  t he St at e pur sued i n per sonam 

f or f ei t ur es,  whi ch wer e unr ecogni zed at  common l aw i n 1848,  and 

t hat  i t s damage cl ai m was i n act ual i t y an equi t abl e one,  and 

t hus pr oper l y r esol ved i n a bench t r i al .   The St at e t akes t he 

opposi t e posi t i on on bot h poi nt s.   Al t hough t hey do not  f r ame 

t hi s debat e i n t er ms of  whet her  common l aw f r aud was " at  l aw"  

f or  pur poses of  t he St at e' s c l ai ms,  t hat  i s  t he onl y concei vabl e 

r el evance i t  has f or  t he cer t i f i ed quest i ons. 13 
���������������������������������������� �������������������

13 Ot her wi se,  t he ar gument  r educes t o a di sput e over  whi ch 
par t i cul ar  mat t er s shoul d have been submi t t ed t o t he j ur y,  and 
whi ch t o t he t r i al  j udge,  and t hat  quest i on l i es out si de t he 
scope of  our  pr esent  r evi ew.  
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¶55 At  common l aw,  an act i on f or  f r aud coul d sound ei t her  

at  l aw or  i n equi t y.   St r om v.  Gol dman,  Sachs & Co. ,  

202 F. 3d 138,  143- 44 ( 2d Ci r .  1999) ,  abr ogat ed on ot her  gr ounds 

by Gr eat - West  Li f e & Annui t y I ns.  Co.  v.  Knudson,  534 U. S.  204 

( 2002) .   When hear d i n a cour t  of  equi t y,  f r aud was def i ned i n a 

l ooser ,  mor e f l exi bl e f ashi on t han i t  was i n a l egal  pr oceedi ng.   

See Aar on v.  SEC,  446 U. S.  680,  693 ( 1980)  ( " [ F] r aud has a 

br oader  meani ng i n equi t y t han at  l aw. " )  ( i nt er nal  br acket s,  

quot at i on mar ks,  and ci t at i ons omi t t ed) .   We need not  del ve 

deeper  i nt o t he di st i nct i on,  however ,  because common l aw f r aud,  

as i t  was at  l aw i n 1848,  i s suf f i c i ent l y anal ogous t o Medi cai d 

f r aud t o sat i sf y  t he second pr ong of  t he t est .   Compar e Pasl ey 

v.  Fr eeman,  ( 1789)  100 Eng.  Rep.  450 ( K. B. )  457,  3 T. R.  51,  64 

( descr i bi ng common l aw f r aud at  l aw)  wi t h Wi s.  St at .  

§ 49. 49( 4m) ( a) 2.  ( set t i ng f or t h t he el ement s of  Medi cai d f r aud) .   

Phar maci a' s f ocus on t he equi t abl e r emedi es pur por t edl y sought  

by t he St at e i s  mi spl aced.   Regar dl ess of  whet her  or  not  t he 

St at e pur sued some equi t abl e r el i ef ,  t he quest i on bef or e us now 

i s whet her  t he cause of  act i on as a whol e i s an essent i al  

count er par t  t o a cause of  act i on consi der ed " at  l aw"  i n 1848.   

We have answer ed t hat  quest i on i n t he af f i r mat i ve.   

Consequent l y,  t he second pr ong of  t he Vi l l age Food t est  i s  met ,  

and t he St at e was ent i t l ed t o a j ur y t r i al  on i t s Medi cai d f r aud 

cl ai m.  
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B.  The Jur y ' s Damage Awar d of  $9 Mi l l i on f or  Phar maci a' s 

I nf l at ed AWPs i n Connect i on wi t h Br and and Gener i c Dr ugs Was not  

I mper mi ssi bl y Specul at i ve  

¶56 The next  i ssue bef or e us i s  whet her  t he j ur y engaged i n 

i mper mi ssi bl e specul at i on i n det er mi ni ng t he damage awar d.   

Because t he damages wer e based on r easonabl e i nf er ences dr awn by 

t he j ur y f r om cr edi bl e evi dence,  we hol d t hat  i t  di d not  

specul at e and accor di ngl y uphol d t he awar d.   

¶57 The j ur y ' s damage awar d of  $9 mi l l i on r ef l ect ed t he 

St at e' s r equest  f or  an awar d i n appr oxi mat el y t hat  amount . 14  The 

r equest  i n t ur n r ef l ect ed t he St at e' s posi t i on,  communi cat ed 

t hr ough exper t  t est i mony and r ei t er at ed at  c l osi ng ar gument ,  

t hat  appr oxi mat el y $9 mi l l i on r epr esent ed t he amount  of  money 

Medi cai d woul d have saved had i t  r ecei ved,  and used,  act ual  

whol esal e pr i ces.   Speci f i cal l y,  Lawr ence DeBr ock,  Pr of essor  of  

Economi cs and Dean of  t he Col l ege of  Busi ness at  t he Uni ver si t y 

of  I l l i noi s ( " Pr of essor  DeBr ock" ) ,  expl ai ned t o t he j ur y how he 

cal cul at ed Wi sconsi n' s damages f or  bot h br and name and gener i c  

dr ugs.   Compar i ng Medi cai d r ecor ds t o subpoenaed document s 

det ai l i ng whol esal e dr ug t r ansact i ons i n t he pr i vat e mar ket ,  he 

f ound t he di f f er ence bet ween what  Medi cai d r ei mbur sed phar maci es 

���������������������������������������� �������������������
14 The St at e' s damages exper t  suggest ed t hat  t he most  

appr opr i at e cal cul at i on of  damages was $9, 527, 180.   At  c l osi ng 
ar gument ,  t he St at e r equest ed a r educed damage awar d of  
$9, 146, 180 because of  an i ssue r egar di ng t he st at ut e of  
l i mi t at i ons.   The j ur y awar ded $9 mi l l i on.   Phar maci a does not  
ar gue t hat  t he di scr epancy bet ween t he t wo amount s has any 
si gni f i cance t o our  anal ysi s.  
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and t he pr i ces act ual l y pai d by t he phar maci es t o t hei r  

whol esal er s.   Hi s est i mat e of  t hat  di f f er ence was advanced by 

t he St at e at  c l osi ng ar gument  and pr esumabl y adopt ed by t he 

j ur y.  

¶58 Phar maci a at t acks t he damage awar d because Medi cai d 

r ei mbur sement  was set  t hr ough t he pol i t i cal  pr ocess and,  i n 

Phar maci a' s v i ew,  t her e was no way t he j ur y coul d suf f i c i ent l y 

pr edi ct  what  t he l egi s l at ur e and gover nor  woul d have done wi t h 

di f f er ent  AWPs. 15 

¶59 The damage awar d was cal cul at ed wi t h r ef er ence t o t he 

AWPs r epor t ed by Phar maci a.   Because br and dr ugs ar e r ei mbur sed 

by a di f f er ent  pr ocess t han ar e gener i c dr ugs,  we di scuss t hem 

i n t ur n.  

���������������������������������������� �������������������
15 Phar maci a f ur t her  cont ends t hat  t he evi dence at  t r i al  

i ndi cat ed t hat  Wi sconsi n pol i t i cal  of f i c i al s knowi ngl y used 
hi gher  AWPs t o pay phar maci es mor e t han t hei r  acqui s i t i on cost s 
i n or der  t o ensur e t hat  t hey par t i c i pat ed i n Medi cai d.   As 
Phar maci a sees i t ,  such evi dence di spr oved t he assumpt i on upon 
whi ch t he j ur y gr ounded i t s damage awar d:  t hat  t he l egi s l at ur e 
desi r ed act ual  whol esal e pr i ces and woul d have r ei mbur sed 
phar maci es i n accor dance wi t h such pr i ces.   Thi s ar gument  
essent i al l y  goes t o l i abi l i t y ,  not  damages.   That  i s,  i f  t her e 
was i nsuf f i c i ent  evi dence t o sust ai n t he St at e' s c l ai m t hat  i t  
woul d have pai d l ower  AWPs i f  t hey had been publ i shed,  t hen t he 
damage awar d woul d not  be l ower ,  i t  woul d be zer o.   For  i n t hat  
event ,  t her e woul d have been no i nj ur y and t hus no f r aud.   I t  i s 
wel l - set t l ed t hat  " t he uncer t ai nt y whi ch pr event s r ecover y i s 
uncer t ai nt y as t o t he f act  of  t he damage and not  t o i t s amount . "   
Eden St one Co.  v.  Oakf i el d St one Co. ,  166 Wi s.  2d 105,  125,  479 
N. W. 2d 557 ( Ct .  App.  1991) ( emphasi s al t er ed) ( c i t i ng Cut l er  
Cr anber r y Co.  v.  Oakdal e El ec.  Co- op. ,  78 Wi s.  2d 222,  233,  254 
N. W. 2d 234 ( 1977) ) .   The cour t  of  appeal s di d not  cer t i f y t he 
quest i on of  Phar maci a' s l i abi l i t y ,  so we do not  addr ess t hi s 
ar gument .  
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1.  The Jur y Di d Not  I mper mi ssi bl y Specul at e as t o t he Damage 

Awar d wi t h Respect  t o Br and Name Dr ugs 

¶60 The j ur y di d not  i mper mi ssi bl y  specul at e as t o t he 

damage awar d wi t h r espect  t o br and name dr ugs because t he j ur y 

r ecei ved cr edi bl e evi dence suppor t i ng a r easonabl e i nf er ence 

t hat ,  had act ual  whol esal e pr i ces been pr ovi ded,  t he l egi s l at ur e 

woul d have used t hem t o r ei mbur se phar maci es f or  br and name 

dr ugs.     

¶61 Many of  t he f act s r egar di ng t he r ei mbur sement  pr ocess 

ar e shar pl y di sput ed by t he par t i es.   Si nce we ar e bound t o 

uphol d a damage awar d wher e i t  i s  based on cr edi bl e evi dence 

vi ewed i n t he l i ght  most  f avor abl e t o t he j ur y ' s  det er mi nat i on,  

Spr i ngen,  19 Wi s.  2d at  489,  we f ocus on t he r ei mbur sement  

pr ocess as i t  was char act er i zed t o t he j ur y at  t r i al .  

¶62 The evi dence at  t r i al  unequi vocal l y r eveal ed t hat ,  at  

al l  t i mes r el evant  t o t he case,  Medi cai d pai d phar maci es AWP 

mi nus a speci f i c  per cent age f or  br and name dr ugs.   The par t i es 

and t hei r  wi t nesses l i kewi se agr eed t hat  Phar maci a r epor t ed AWPs 

t hat  di d not  t r ack t he act ual  pr i ces phar maci es wer e payi ng 

whol esal er s f or  dr ugs. 16  The di sput e i s over  how r ei mbur sement  

r at es woul d have changed,  i f  at  al l ,  had accur at e pr i ces been 

conveyed t o Medi cai d.   As t he f ol l owi ng di scussi on demonst r at es,  

���������������������������������������� �������������������
16 At  t r i al ,  Phar maci a pr esent ed evi dence and ar gument  t o 

convi nce t he j ur y t hat  t he company was not  i n f act  r esponsi bl e 
f or  t he publ i shed AWPs because FDB al one det er mi ned some of  t hem 
and conf i r med and vouched f or  al l  of  t hem.   That  i ssue,  agai n,  
r el at es t o l i abi l i t y  and not  t o whet her  t he damage awar d was 
specul at i ve,  and we consequent l y do not  addr ess i t .  
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t he j ur y was pr esent ed wi t h suf f i c i ent  cr edi bl e evi dence t o 

suppor t  a r easonabl e i nf er ence t hat  r ei mbur sement  r at es woul d 

have been r educed t o r ef l ect  act ual  whol esal e pr i ces,  had t hey 

been pr ovi ded.   Accor di ngl y,  we concl ude t hat  t he j ur y di d not  

i mper mi ssi bl y specul at e i n r eachi ng i t s damage awar d wi t h 

r espect  t o br and name dr ugs.  

¶63 Fi r st ,  t he j ur y consi der ed evi dence t hat  t he f eder al  

Of f i ce of  I nspect or  Gener al  f or  CMS ( " OI G" )  pr ovi ded t o 

Wi sconsi n Medi cai d of f i c i al s t he r esul t s of  a nat i onal  audi t  of  

phar macy acqui s i t i on cost s f or  dr ugs r ei mbur sed under  Medi cai d.   

The r epor t  i ndi cat ed t hat  Wi sconsi n phar maci es wer e pur chasi ng 

br and name dr ugs at  an aver age of  20. 25% bel ow t he publ i shed 

AWPs,  dur i ng a per i od when t he Wi sconsi n Medi cai d r ei mbur sement  

r at e was AWP mi nus 11. 25%.   The OI G advi sed DHS t o consi der  t he 

r epor t  i n maki ng changes t o phar macy r ei mbur sement  pol i cy.   Most  

i mpor t ant ,  t he St at e submi t t ed evi dence t hat  t he l egi s l at ur e 

ul t i mat el y r educed t he r ei mbur sement  r at es j ust  as t he OI G 

r ecommended.   Such evi dence st r ongl y suppor t s t he j ur y ' s  

det er mi nat i on t hat  Wi sconsi n woul d have pai d Phar maci a pr i ces i n 

l i ne wi t h act ual  whol esal e pr i ces i f  such pr i ces had been 

f ai t hf ul l y r epor t ed,  and i t  t her ef or e st r ongl y  suppor t s t he 

damage awar d.  

¶64 Second,  t he j ur y hear d f r om Ami e Gol dman ( " Gol dman" ) ,  

a f or mer  anal yst  wi t h t he Legi s l at i ve Fi scal  Bur eau,  a 

nonpar t i san agency t asked wi t h pr ovi di ng f i scal  anal yses t o t he 

Wi sconsi n l egi s l at ur e f or  use i n f or mul at i ng t he st at e' s  

bi enni al  budget .   Whi l e on t he st and,  Gol dman r ecount ed sever al  
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meet i ngs she had wi t h agent s r epr esent i ng var i ous l obbyi ng 

i nt er est s,  as wel l  as DHS and ot her  of f i c i al s,  as par t  of  her  

ef f or t  t o compi l e a compr ehensi ve r epor t  advi s i ng t he 

l egi s l at ur e on t he r ami f i cat i ons of  adopt i ng al t er nat i ve 

Medi cai d r ei mbur sement  f or mul ae.   Gol dman expl ai ned t hat  her  

agency,  as wel l  as l egi s l at or s  t hemsel ves,  wer e unsur e how 

cl osel y AWPs t r acked act ual  whol esal e pr i ces i n l i ght  of  

conf l i c t i ng i nput  f r om di f f er ent  act or s.   Ul t i mat el y,  she and 

her  col l eagues bot h " want ed"  and " needed accur at e i nf or mat i on"  

r egar di ng AWPs.   Had such i nf or mat i on been pr ovi ded,  Gol dman 

t est i f i ed,  t her e woul d have been no need f or  her  t o pr epar e t he 

r epor t ,  as t he l egi s l at ur e woul d have si mpl y r ei mbur sed 

accor di ng t o act ual  whol esal e pr i ces.   Thus,  Gol dman' s t est i mony 

subst ant i al l y  bol st er ed t he St at e' s posi t i on t hat  i nf l at ed AWPs 

caused Wi sconsi n t o over pay f or  Medi cai d dr ugs,  and pr ovi ded a 

cr edi bl e f oundat i on f or  t he j ur y t o cal cul at e damages.    

¶65 Ot her  wi t nesses cal l ed by t he St at e conf i r med t he 

pi ct ur e dr awn by t he OI G r epor t  and Gol dman' s  t est i mony,  and 

pr ovi ded yet  f ur t her  evi dence t hat  Phar maci a damaged t he st at e 

by pr ovi di ng i nf l at ed AWPs when act ual  whol esal e pr i ces woul d 

have r esul t ed i n l ower  r ei mbur sement s.   For  i nst ance,  Mar k W.  

Moody,  a f or mer  di r ect or  of  Medi cai d who ser ved on t he 

gover nor ' s commi ssi on on phar macy r ei mbur sement ,  t est i f i ed t hat  

i t  woul d have assi st ed t he commi ssi on i n r eachi ng a consensus on 

adj ust i ng Medi cai d r ei mbur sement  r at es i f  t hey had been pr ovi ded 

i nf or mat i on t hat  r ef l ect ed act ual  whol esal e pr i ces.  

Addi t i onal l y,  Dr .  Ger ar d Ander son,  t he Di r ect or  of  t he Cent er  
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f or  Hospi t al  Fi nance and Management  at  t he Johns Hopki ns 

Bl oomber g School  of  Publ i c Heal t h,  opi ned t hat  hi s sur vey of  

Phar maci a and gover nment  document s r eveal ed t hat  " al l  of  

Phar maci a' s AWPs .  .  .  wer e f al se,  and because t hey wer e f al se,  

t he Wi sconsi n Medi cai d pr ogr am over pai d pr ovi der s,  r esul t i ng i n 

excess payment s by t he Wi sconsi n Medi cai d pr ogr ams. "    

¶66 Last l y,  Pr of essor  DeBr ock pr ovi ded a wel l - i nf or med,  

det ai l ed basi s f or  t he j ur y t o cal cul at e Wi sconsi n' s damages.   

He compar ed Medi cai d r ecor ds wi t h subpoenaed document s det ai l i ng 

whol esal e dr ug t r ansact i ons i n t he pr i vat e mar ket  and f ound t he 

di f f er ence bet ween what  Medi cai d r ei mbur sed phar maci es and t he 

pr i ces act ual l y  pai d by t he phar maci es t o t hei r  whol esal er s.   

Hi s est i mat e of  t hat  di f f er ence——$9, 527, 180——was advanced by t he 

St at e at  c l osi ng ar gument  ( r educed t o $9, 146, 180 as a r esul t  of  

st at ut e of  l i mi t at i ons consi der at i ons)  and pr esumabl y f or med t he 

basi s f or  t he j ur y ' s damage awar d.  

¶67 I n summar y,  t her e was pl ent i f ul  evi dence f r om a wi de 

r ange of  cr edi bl e wi t nesses wi t h ext ensi ve exper i ence i n t he 

f i el d t o subst ant i at e t he St at e' s ar gument  t hat  t he l egi s l at ur e 

woul d have r educed br and dr ug r ei mbur sement s t o r ef l ect  act ual  

whol esal e pr i ces had Phar maci a of f er ed t hem.      

¶68 Chal l engi ng t he cr edi bi l i t y  of  t he evi dence summar i zed 

above,  Phar maci a emphasi zes t he t est i mony i t  pr of f er ed t o r ebut  

t he St at e' s account .   I n par t i cul ar ,  Phar maci a asser t s t hat  

sounder  evi dence suppor t ed a concl usi on t hat  t he l egi s l at ur e 

knew t hat  t he r epor t ed AWPs di d not  t r ack accur at e whol esal e 

pr i ces.   I ndeed,  Phar maci a ar gues,  t he gr eat er  wei ght  of  t he 



No.   2010AP232- AC 
�

37 
 

evi dence demonst r at ed t hat  t he st at e di d i n f act  have access t o 

act ual  pr i c i ng i nf or mat i on and made t he del i ber at e choi ce not  t o 

r el y upon i t .   I n suppor t  of  t hat  cont ent i on,  Phar maci a 

pr esent ed evi dence suggest i ng t hat  var i ous st at e of f i c i al s 

r ecei ved act ual  pr i c i ng i nf or mat i on,  as wel l  as r epor t s t hat  t he 

r ei mbur sement  r at es wer e subst ant i al l y  hi gher  t han phar maci es'  

act ual  acqui s i t i on cost s.   Ot her  evi dence was advanced t o 

subst ant i at e Phar maci a' s ar gument  t hat  t he l egi s l at ur e 

r epeat edl y decl i ned t o f ol l ow var i ous r ecommendat i ons t o l ower  

r ei mbur sement  r at es i n or der  t o br i ng t hem cl oser  t o act ual  

pr i ces. 17  Sever al  wi t nesses i nf or med t he j ur y t hat  var i ous 

br anches of  t he Wi sconsi n gover nment ,  most  pr omi nent l y t he 

pr i son and hospi t al  syst ems,  pai d whol esal er s di r ect l y f or  

medi cat i on and t hus knew t he pr i ces such dr ugs commanded on t he 

open mar ket .  

¶69 I t  i s  t r ue,  as Phar maci a submi t s ,  t hat  t he j ur y hear d 

account s t hat  c l ashed wi t h t he St at e' s char act er i zat i on of  t he 

l egi s l at ur e' s knowl edge and i nt ent i ons.   But  t her e ar e f act ual  

di sput es i n ever y j ur y t r i al ;  i ndeed,  t her e woul d be no need f or  

���������������������������������������� �������������������
17 For  exampl e,  James Vavr a ( " Vavr a" ) ,  Di r ect or  of  t he 

Benef i t s Management  Bur eau i n t he Di v i s i on of  Heal t h Car e Access 
and Account abi l i t y  f or  Wi sconsi n Medi cai d,  t est i f i ed t hat  hi s 
of f i ce pr ovi ded i nf or mat i on t o DHS i n f or mul at i ng budget  i ssue 
paper s,  whi ch wer e used by t he gover nor  and l egi s l at ur e t o make 
changes t o DHS' s budget .   Vavr a f ur t her  t est i f i ed t hat  hi s 
of f i ce r ecommended l ower  r ei mbur sement  r at es i n accor dance wi t h 
t he OI G r epor t ,  i n or der  t o br i ng Wi sconsi n i n l i ne wi t h act ual  
acqui s i t i on cost s f or  phar maci es.   Fi nal l y,  he t est i f i ed t hat  
t he l egi s l at ur e r epeat edl y r ej ect ed such pr oposal s.   Phar maci a 
admi t t ed sever al  exhi bi t s t o suppor t  Vavr a' s t est i mony.  
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a j ur y t r i al  at  al l  i f  t her e wer e not .   See,  e. g. ,  Tr i  Ci t y 

Nat ’ l  Bank v.  Fed.  I ns.  Co. ,  2004 WI  App 12,  ¶34,  268 

Wi s.  2d 785,  674 N. W. 2d 617 ( " Jur i es r esol ve f act ual  

di sput es. " ) .   I t  woul d be especi al l y sur pr i s i ng i f  t he evi dence 

had been consi st ent  and cl ear  i n t he t r i al  her e,  gi ven t hat  i t  

i nvol ved an enor mousl y compl ex pr ocess wi t h numer ous movi ng 

par t s.   Never t hel ess,  our  i nqui r y asks onl y whet her  t he r ecor d 

cont ai ns cr edi bl e evi dence,  v i ewed i n t he l i ght  most  f avor abl e 

t o t he j ur y ' s det er mi nat i on,  t o suppor t  t he damages awar ded.   

Spr i ngen,  19 Wi s.  2d at  489.    

¶70 Appl y i ng t hat  s t andar d,  i t  cannot  be sai d t hat  t he 

damages her e wer e specul at i ve s i mpl y because some of f i c i al s i n 

st at e gover nment  r ecei ved some i nf or mat i on i ndi cat i ng t hat  some 

AWPs wer e i nf l at ed above act ual  pr i ces by some amount .   The 

St at e has never  al l eged,  i n any cour t ,  at  any st age of  t he 

pr oceedi ngs,  t hat  no one i n t he Wi sconsi n gover nment  knew t hat  

AWPs di d not  r ef l ect  act ual  whol esal e pr i ces.   What  i t  al l eged 

at  t r i al ,  and what  i t  cont i nues t o al l ege,  i s t hat  no one i n 

Wi sconsi n st at e gover nment  knew t he exact  degr ee of  i nf l at i on,  

and t hat  t hat  uncer t ai nt y caused i t  t o over pay f or  Medi cai d 

dr ugs.   The j ur y was gi ven a compel l i ng account  of  t hat  

uncer t ai nt y,  as i t  hear d t est i mony descr i bi ng a chaot i c,  

conf usi ng pr ocess i n whi ch deci s i on- maker s r ecei ved dr amat i cal l y 

di f f er ent  r epor t s f r om di f f er ent  sour ces.   I ndeed,  Phar maci a' s 

evi dence onl y s t r engt hened t hat  account ,  because i t  descr i bed 

even mor e di sagr eement s among t he act or s f eedi ng i nf or mat i on t o 

t he st at e.   Cf .  Commonweal t h v.  TAP Phar m.  Pr ods. ,  36 A. 3d 1112,  
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1152 ( Pa.  Commw.  Ct .  2011)  ( " [ G] i ven t he t r i al  j udge' s f i ndi ngs 

r egar di ng t he si gni f i cant  conf usi on over  AWP,  we r ej ect  [ t he]  

ar gument  t hat  i t  i s  c l ear  t hat  t he Commonweal t h knowi ngl y 

asser t ed i n ear l i er  l i t i gat i on t hat  i t  i nt ended i t s 

r ei mbur sement  r at es t o be mor e gener ous t han ot her  ent i t i es i n 

or der  t o pr ovi de phar maci st s a r easonabl e pr of i t  on i ngr edi ent  

cost s. " )  ( emphasi s al t er ed) ;  but  see Ast r aZeneca LP v.  St at e,  41 

So.  3d 15,  29- 30 ( Al a.  2009) ( r ever si ng j udgment  i n AWP 

l i t i gat i on agai nst  phar maceut i cal  company f or  f r audul ent  

mi sr epr esent at i on because t he st at e " had act ual  

knowl edge .  .  .  t hat  publ i shed AWPs wer e not  net  pr i ces"  i n t he 

f or m of  i nf or mat i on known t o cer t ai n Al abama Medi cai d 

of f i c i al s) .    

¶71 I n l i ght  of  t hese conf l i c t s,  we have concl uded t hat  

t he j ur y ' s damage awar d as t o br and name dr ugs was based on a 

r easonabl e i nf er ence f l owi ng f r om cr edi bl e evi dence.   When,  as 

her e,  " f act s ar e i n di sput e or  t he evi dence i s such t hat  f ai r -

mi nded [ j ur or s]  may dr aw di f f er ent  i nf er ences, "  i t  i s  f or  t he 

j ur or s,  not  f or  us,  t o det er mi ne " what  seems t o t hem t o be t he 

most  r easonabl e i nf er ence. "   Weber  v.  Chi cago & Nw.  Tr ansp.  Co. ,  

191 Wi s.  2d 626,  636,  530 N. W. 2d 25 ( Ct .  App.  1995)  ( quot i ng 

Lavender  v.  Kur n,  327 U. S.  645,  653 ( 1946) ) .   The j ur y had ampl e 

evi dence t o cr edi t  suggest i ng t hat  Wi sconsi n of f i c i al s di d not  

know wi t h cer t ai nt y act ual  whol esal e pr i ces,  t hat  Phar maci a' s 

publ i shed pr i ces pr ovi ded t he basi s f or  i t s  r ei mbur sement  r at es,  

and t hat  Medi cai d pai d mor e t han i t  i nt ended t o and r i ght f ul l y  

owed as a consequence.   That  evi dence was of f er ed by sever al  
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wi t nesses wi t h ext ensi ve exper i ence i n di f f er ent  ar eas of  t he 

Wi sconsi n Medi cai d pr ocess,  and by numer ous document s f r om 

of f i c i al  bodi es and ot her s i nvol ved i n t he f or mul at i on and 

payment  of  t he r ei mbur sement s.   The j ur y chose who among t he 

wi t nesses t o bel i eve and we ar e not  at  l i ber t y t o di st ur b i t s 

damage awar d mer el y because Phar maci a woul d r at her  t hey had 

bel i eved ot her s.   See Fi scher  v.  Cl evel and Punch & Shear  Wor ks 

Co. ,  91 Wi s.  2d 85,  92,  280 N. W. 2d 280 ( 1979)  ( " The cr edi bi l i t y  

of  wi t nesses and t he wei ght  gi ven t o t hei r  t est i mony ar e mat t er s 

l ef t  t o t he j ur y ' s j udgment ,  and wher e mor e t han one i nf er ence 

can be dr awn f r om t he evi dence,  t hi s cour t  must  accept  t he 

i nf er ence dr awn by t he j ur y. " )  ( c i t at i ons omi t t ed) .    

¶72 I n essence,  Phar maci a asks us t o sear ch t he r ecor d f or  

evi dence t o sust ai n an awar d t hat  t he j ur y coul d have,  but  di d 

not  r each,  and t hi s we cannot  do.   K&S Tool  & Di e Cor p. ,  301 

Wi s.  2d 109,  ¶38.   The j ur y was f r ee t o r el y on t he evi dence i t  

f ound most  cr edi bl e and equal l y f r ee t o di scount  evi dence i t  di d 

not .   Bot h par t i es pr esent ed suppor t i ng mat er i al ,  and t he j ur y 

made i t s deci s i on.   For  t he r easons set  f or t h above,  we concl ude 

t hat  t he j ur y di d not  i mper mi ssi bl y specul at e i n ar r i v i ng at  i t s  

damage awar d wi t h r espect  t o br and name dr ugs. 18  

���������������������������������������� �������������������
18 The par t i es debat e t he s i gni f i cance and r el evance of  

var i ous f eder al  r egul at i ons,  par t i cul ar l y r equi r ement s r egar di ng 
t he r el at i onshi p bet ween est i mat ed and act ual  acqui s i t i on cost s.   
Because i t  i s  not  necessar y t o r esol ve t hi s di sput e i n or der  t o 
answer  t he specul at i veness quest i on,  we do not  addr ess t hem.  
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2.  The Jur y di d not  I mper mi ssi bl y Specul at e as t o t he Damage 

Awar d wi t h Respect  t o Gener i c Dr ugs 

¶73 As wi t h br and dr ugs,  t he j ur y ' s awar d of  damages wi t h 

r espect  t o gener i c dr ugs was based on cr edi bl e evi dence 

suppor t i ng t he i nf er ence t hat  t he publ i cat i on of  act ual  

whol esal e pr i ces woul d have r esul t ed i n cor r espondi ng r educt i ons 

t o r ei mbur sement s.   Speci f i cal l y,  Ted Col l i ns ( " Col l i ns" ) ,  t he 

consul t ant  t o DHS who est abl i shed t he r ei mbur sement  r at es f or  

gener i c dr ugs,  t est i f i ed t hat  he was f or ced t o r el y on hi s own 

r esear ch i n t he mar ket  because he knew AWPs wer e subst ant i al l y  

i nf l at ed.   He f ur t her  t est i f i ed t hat  he woul d have used act ual  

whol esal e pr i ces t o set  r ei mbur sement  r at es f or  gener i c dr ugs 

had he been gi ven t hem.   Thus,  Col l i ns '  t est i mony pr ovi ded a 

sol i d f oundat i on f r om whi ch t he j ur y coul d have r easonabl y 

i nf er r ed t hat  Medi cai d woul d have used act ual  whol esal e pr i ces 

t o r ei mbur se gener i c dr ugs had Phar maci a suppl i ed t hem.   The 

same f oundat i on t her ef or e suppor t ed t he r easonabl e i nf er ence 

t hat  Medi cai d was damaged by t he i nf l at ed AWPs i n t he gener i c 

cont ext  i n t he same manner  as i t  was damaged i n t he br and 

cont ext :  namel y,  t hat  t he di f f er ence bet ween t he i nf l at ed AWPs 

and act ual  aver age whol esal e pr i ces const i t ut ed t he amount  of  

t he damage. 19  Accor di ngl y,  we concl ude t hat  t he j ur y di d not  

i mper mi ssi bl y specul at e and t her ef or e uphol d t he damage awar d.  

���������������������������������������� �������������������
19 For  t hi s r eason,  Pr of essor  DeBr ock' s met hod of  

cal cul at i ng damages,  summar i zed above,  was r easonabl y appl i ed by 
t he j ur y t o bot h br and and gener i c dr ugs.  
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¶74 Unl i ke br and name dr ugs,  gener i c dr ugs ar e gener al l y 

not  r ei mbur sed by Medi cai d based on AWP. 20  I nst ead,  t hey ar e 

r ei mbur sed based on maxi mum al l owabl e cost  ( " MAC" ) ,  an amount  

cal cul at ed t o pr ovi de a uni f or m cei l i ng f or  gener i c dr ugs,  gi ven 

t hat  t hey ar e of t en made avai l abl e on t he mar ket  at  a wi de r ange 

of  pr i ces.   The pur pose of  a MAC i s t o r ef l ect  t he pr i ce pai d by 

a phar macy t o a whol esal er  f or  a gi ven dr ug.      

¶75 One wi t ness i n par t i cul ar  spoke t o t he damages i ssue 

wi t h r espect  t o gener i c dr ugs,  and hi s uni que i nsi ght  and 

cr edi bl e t est i mony pr ovi ded a sol i d f oundat i on f or  t he j ur y ' s 

damage awar d.    

¶76 Col l i ns,  a consul t ant  t o DHS,  was r esponsi bl e f or  

set t i ng t he MACs f or  Wi sconsi n dur i ng t he t i me r el evant  t o t hi s 

case.   At  t r i al ,  Col l i ns r ecount ed at  l engt h how he had 

st r uggl ed t o obt ai n accur at e pr i c i ng i nf or mat i on f or  cal cul at i ng 

���������������������������������������� �������������������
20 Accor di ng t o Col l i ns '  t est i mony,  gener i c dr ugs wer e 

occasi onal l y r ei mbur sed on t he basi s of  AWP.   For  i nst ance,  
t her e was somet i mes a " l ag"  per i od f or  a gener i c  dr ug whi l e i t  
was on t he mar ket  but  bef or e Col l i ns was abl e t o set  a MAC.   
Dur i ng such a per i od,  Col l i ns woul d set  t he r ei mbur sement  at  t he 
same r at e as appl i ed t o br and dr ugs,  e. g. ,  t he AWP of  t he dr ug 
mi nus 10%.   However ,  because Col l i ns '  uncont r over t ed t est i mony 
est abl i shed ( and because t he par t i es agr ee)  t hat  MACs wer e mor e 
cent r al  t o t he r ei mbur sement  pr ocess f or  gener i cs t han wer e 
AWPs,  we f ocus our  anal ysi s i n t hi s sect i on on t he r ol e MACs 
pl ayed i n pr ovi di ng t he basi s f or  gener i c r ei mbur sement s,  and 
t he r ol e AWPs woul d have pl ayed i n t hat  pr ocess had t hey 
r ef l ect ed act ual  whol esal e pr i ces.   To t he ext ent  t hat  some 
gener i c dr ugs wer e at  some t i mes r ei mbur sed on t he basi s of  
AWPs,  damages assessed f or  t hose dr ugs at  t hose t i mes wer e not  
specul at i ve f or  t he same r easons set  f or t h i n t he sect i on 
di scussi ng t he damages i mposed f or  Phar maci a' s br and dr ugs,  
whi ch wer e al so r ei mbur sed on t he basi s of  AWP.      
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MACs t o set  on gener i c dr ugs because he coul d not  use t he 

r epor t ed AWPs,  whi ch he knew t o be subst ant i al l y  i nf l at ed and 

t hus unr el i abl e.   I n or der  t o det er mi ne t he MACs,  Col l i ns 

conduct ed i ndependent  r esear ch, 21 whi ch of t en r esul t ed i n spot t y 

and conf l i c t i ng i nf or mat i on.   He compensat ed by addi ng money t o 

t he r ei mbur sement  r at es t o avoi d er r i ng on t he si de of  excessi ve 

conser vat i sm.   As a r esul t ,  he t est i f i ed,  " [ t ] he poor er  I  was at  

guessi ng what  t he pr i ce shoul d be,  t he mor e money"  t he st at e 

pai d.   He f ur t her  st at ed under  oat h t hat  i f  he had known t he 

act ual  pr i ces phar maci es pai d whol esal er s f or  gener i cs,  and i f  

t hose pr i ces had been l ower  t han hi s MACs,  he woul d have set  t he 

MACs consi st ent  wi t h such pr i ces.   Col l i ns went  so f ar  as t o 

c l ai m t hat  hi s j ob woul d have been r ender ed super f l uous i f  

compani es l i ke Phar maci a r epor t ed act ual  whol esal e pr i ces,  

r emar ki ng,  " [ i ] f  i t  was accur at e i nf or mat i on,  [ t he st at e woul d]  

j ust  appl y i t . "  

¶77 As wi t h br and name dr ugs,  Phar maci a sought  t o 

under mi ne t he St at e' s damages cl ai m concer ni ng gener i c dr ugs by 

of f er i ng evi dence t hat  var i ous gover nment al  of f i c i al s had access 

t o t r ue pr i c i ng i nf or mat i on and el ect ed not  t o r el y on i t . 22  
���������������������������������������� �������������������

21 For  exampl e,  Col l i ns t est i f i ed t hat  he r esear ched t he 
pr i ces char ged t o vet er i nar y hospi t al s f or  gener i c dr ugs 
pur chased f r om whol esal er s.   He al so consul t ed onl i ne 
i nf or mat i on made avai l abl e by a co- oper at i ve of  phar maci st s and 
r ecor ds r el at i ng t o dr ug pur chases made by Wi sconsi n' s pr i son 
syst em.  

22 For  exampl e,  t he j ur y r ecei ved evi dence t hat  whol esal er s 
t hemsel ves pr ovi ded accur at e pr i c i ng i nf or mat i on and t hat  t he 
st at e had access t o such i nf or mat i on t hr ough FDB and ot her  
sour ces.  
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Thei r  cont i nui ng r el i ance on t hat  evi dence f ai l s f or  t he same 

r eason as i t  does wi t h r espect  t o br and name dr ugs.   I n a wor d,  

t he j ur y r easonabl y r ej ect ed i t .   I ndeed,  i t s r ej ect i on i s even 

mor e di f f i cul t  t o quest i on i n t hi s cont ext  gi ven t he f or ce of  

Col l i ns '  t est i mony.   Regar dl ess of  what  var i ous ot her  of f i c i al s 

sai d t o t he j ur y,  and r egar dl ess of  what  var i ous gover nment al  

and i ndust r y document s cont ai ned,  t he j ur y hear d a f i r st - hand 

account  of  how t he r epor t i ng of  act ual  whol esal e pr i ces woul d 

have i nf l uenced Medi cai d' s r ei mbur sement  of  gener i c dr ugs.   

What ever  ot her  r easonabl e i nf er ences t he evi dence mi ght  have 

occasi oned,  i t  sur el y must  be sai d,  at  t he ver y l east ,  t hat  

" f ai r - mi nded"  j ur or s coul d have dr awn t he " r easonabl e i nf er ence"  

t hat  act ual  whol esal e pr i ces r epor t ed by Phar maci a woul d have 

r educed t he amount  pai d by Medi cai d f or  gener i c dr ugs.   Weber ,  

191 Wi s.  2d at  636.    The j ur y sel ect ed " what  seem[ ed]  t o t hem 

t o be t he most  r easonabl e i nf er ence, "  i d. ,  and we may not  

di st ur b t hat  deci s i on.  

¶78 Fi nal l y,  Phar maci a submi t s,  as i t  has t hr oughout  t hese 

pr oceedi ngs,  t hat  because gener i cs wer e not  r ei mbur sed on t he 

basi s of  AWPs,  any damage awar d based on t he i nf l at i on of  AWPs 

wi t h r espect  t o gener i cs must  be specul at i ve.   Such an ar gument  

mi schar act er i zes t he St at e' s t heor y and t he j ur y' s ver di ct .   The 

St at e di d not  ar gue at  t r i al  t hat  Medi cai d pai d t oo much f or  

gener i c dr ugs because i t  was i ncor por at i ng i nf l at ed AWPs i nt o 

i t s r ei mbur sement  pr ocess;  r at her ,  i t  ar gued t hat  i t  pai d t oo 

much f or  gener i c dr ugs because i t  di d not  have act ual  whol esal e 

pr i ces t o use.   I ndeed,  t he St at e' s t heor y r egar di ng damages i n 
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t he gener i c cont ext  was not  subst ant i vel y di f f er ent  i n t hi s 

r espect  t han i t s  t heor y i n t he br and name cont ext .   Wi t h br and 

dr ugs as wel l  as gener i cs,  t he St at e never  cont ended t hat  

Medi cai d pai d Phar maci a t he amount s Phar maci a suppl i ed i n i t s 

AWPs;  i t  cont ended t hat  Medi cai d est i mat ed what  phar maci es pai d 

t o whol esal er s because i t  knew t he AWPs wer e i nf l at ed,  but  di d 

not  know by how much.   Thus,  i n bot h cont ext s,  t he r epor t i ng of  

i nf l at ed AWPs har med Medi cai d,  and i n bot h t he r epor t i ng of  

accur at e AWPs woul d have saved Medi cai d money.   See I n r e Phar m.  

I ndus.  AWP Li t i g. ,  582 F. 3d 156,  190 ( 1st  Ci r .  2009)  ( af f i r mi ng 

damages i n AWP l i t i gat i on as non- specul at i ve wher e exper t  

t est i mony est abl i shed " t hat  had t he AWPs not  been i nf l at ed,  t he 

pl ai nt i f f s woul d not  have pai d as much as t hey di d" ) ,  pet i t i on 

f or  cer t .  di smi ssed,  561 U. S.  __,  131 S.  Ct .  60 ( 2010) . 23   

¶79 Si mpl y put ,  t he pr oper  cal cul at i on of  damages f ocuses 

pr i mar i l y on what  woul d have happened absent  t he l i abl e conduct ,  

not  what  di d happen wi t h t he l i abl e conduct .   See,  e. g. ,  Schul z 

v.  St .  Mar y ' s Hosp. ,  81 Wi s.  2d 638,  657,  260 N. W. 2d 783 ( 1978)  

( hol di ng t hat  a damage cal cul at i on i s sound wher e t he j ur y can 

" est i mat e wi t h r easonabl e pr obabi l i t y  what  woul d have happened 

had t he i nj ur y not  occur r ed" ) .   Her e,  absent  t he l i abl e conduct ,  

Phar maci a woul d have r epor t ed act ual  whol esal e pr i ces,  and t he 

j ur y had cr edi bl e evi dence t o suppor t  t he i nf er ence t hat  

���������������������������������������� �������������������
23 I n r e Phar maceut i cal  I ndust r y AWP Li t i gat i on deal t  wi t h a 

s i ngl e br and name dr ug,  but  t he s i mpl e pr oposi t i on f or  whi ch i t  
i s  c i t ed her e——t hat  damages ar e not  specul at i ve i f  accur at e 
whol esal e pr i ces woul d have r esul t ed i n l ower  r ei mbur sement s——
appl i es t o gener i cs as wel l .    
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Medi cai d woul d have r ei mbur sed Phar maci a' s gener i c dr ugs 

consi st ent l y wi t h such accur at e pr i ces.     

¶80 Last l y,  and most  i mpor t ant l y,  t he St at e suppor t ed i t s  

damage t heor y r egar di ng gener i c dr ugs wi t h cr edi bl e evi dence,  

most  power f ul l y i n t he f or m of  Col l i ns '  t est i mony t hat  Medi cai d 

woul d have used act ual  whol esal e pr i ces as t he basi s f or  i t s  

gener i c r ei mbur sement s i f  i t  had t hem.   Far  f r om const i t ut i ng 

i mper mi ssi bl e specul at i on,  t he j ur y ' s deci s i on t o r el y on such 

t est i mony r epr esent ed an exer ci se of  t he j ur y ' s  t r adi t i onal  r ol e 

i n cal cul at i ng damages.   See,  e. g. ,  Weber ,  191 Wi s.  2d at  634- 37 

( col l ect i ng cases concer ni ng t he r ol e of  exper t  wi t nesses i n 

hel pi ng t o gui de t he j ur y i n t he cal cul at i on of  damages based on 

l i kel y f ut ur e event s) .   The j ur y chose t o cr edi t  Col l i ns '  

cr edi bl e t est i mony,  and we ar e not  at  l i ber t y t o unset t l e t hat  

det er mi nat i on.   See Fi scher ,  91 Wi s.  2d at  92 ( " The cr edi bi l i t y  

of  wi t nesses and t he wei ght  gi ven t o t hei r  t est i mony ar e mat t er s 

l ef t  t o t he j ur y ' s j udgment ,  and wher e mor e t han one i nf er ence 

can be dr awn f r om t he evi dence,  t hi s cour t  must  accept  t he 

i nf er ence dr awn by t he j ur y. " ) ;  Mgmt .  Comput er  Ser vi ces,  I nc.  v.  

Hawki ns,  Ash,  Bapt i e & Co. ,  206 Wi s.  2d 158,  189,  557 N. W. 2d 67 

( 1996)  ( r ei t er at i ng t hat  a pl ai nt i f f  need not  " pr ove damages 

wi t h mat hemat i cal  pr eci s i on;  r at her ,  evi dence of  damages i s 

suf f i c i ent  i f  i t  enabl es t he j ur y t o make a f ai r  and r easonabl e 

appr oxi mat i on. " )  ( c i t at i ons omi t t ed) .   

¶81 I n sum,  wi t h r espect  t o bot h gener i c and br and name 

dr ugs,  Phar maci a sought  t o convi nce t he j ur y t hat  Medi cai d knew 

i t  was payi ng phar maci es mor e t han t he phar maci es wer e 
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t hemsel ves payi ng.   I t  abl y  made t hat  case at  t r i al ,  pl aci ng i t s 

evi dence i n t he most  convi nci ng l i ght  possi bl e.   Never t hel ess,  

i t  l ost  t he bat t l e and t he j ur y cr edi t ed cont r ar y evi dence 

suggest i ng t hat  t he i nf l at ed AWPs i nj ur ed t he st at e by causi ng 

i t  t o over pay f or  t he dr ugs.   That  evi dence al so suppor t ed t he 

r easonabl e i nf er ence t hat  Wi sconsi n,  i f  i t  had been equi pped 

wi t h act ual  whol esal e pr i ces f or  bot h br and name and gener i c 

dr ugs,  woul d have pai d Phar maci a i n t hose amount s. 24  I n such 

ci r cumst ances,  we ar e not  per mi t t ed t o subst i t ut e our  j udgment  

f or  t hat  of  t he j ur y,  and we t her ef or e uphol d i t s damage awar d.  

C.  The Ci r cui t  Cour t  Pr oper l y Reduced t he Number  of  Vi ol at i ons 

Found by t he Jur y 

¶82 The f i nal  quest i on pr esent ed f or  our  consi der at i on i s  

whet her  t he c i r cui t  cour t  pr oper l y r educed t he number  of  

Medi cai d f r aud st at ut e v i ol at i ons f ound by t he j ur y.   We hol d 

t hat  i t  di d,  and t her ef or e af f i r m.  

1.  Fact ual  Backgr ound 

¶83 At  c l osi ng ar gument ,  t he St at e ar gued t o t he j ur y t hat  

i t  shoul d cal cul at e t he number  of  Medi cai d f r aud st at ut e 

���������������������������������������� �������������������
24 As i t  di d at  t r i al ,  Phar maci a st r esses t he pol i t i cal  

nat ur e of  t he r ei mbur sement  pr ocess.   Some of  i t s l anguage 
appear s t o suggest  t hat  i t  bel i eves t he pol i t i c i zat i on of  t he 
pr ocess,  i n and of  i t sel f ,  r ender s t he damage awar d specul at i ve.   
Phar maci a' s c l ai m t hat  t he pr oceedi ngs bel ow const i t ut ed an 
i nappr opr i at e i nvasi on by t he j udi c i al  br anch i nt o t he excl usi ve 
pr ovi nce of  t he l egi s l at i ve and execut i ve br anches i s pendi ng i n 
t he cour t  of  appeal s.   I t  has not  been cer t i f i ed,  so we do not  
addr ess i t  her e.   We answer  onl y t he cer t i f i ed quest i on,  whi ch 
i s whet her  or  not  t he damages wer e i mper mi ssi bl y specul at i ve.   
That  i nqui r y does not  r equi r e us t o del ve i nt o t he 
pol i t i c i zat i on of  t he pr ocess as a f r ee- st andi ng i ssue.  
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v i ol at i ons wi t h r ef er ence t o t he number  of  t i mes Medi cai d 

over pai d as t he r esul t  of  an i nf l at ed AWP f or  a di scr et e dr ug 

pr oduct  ( br and or  gener i c)  pur chased by a consumer .   I t  

submi t t ed t hat  1, 440, 000 was t he best  est i mat e of  t hat  number .   

Phar maci a ar gued,  consi st ent  wi t h i t s t heor y of  t he case,  t hat  

Phar maci a never  act ed unl awf ul l y,  and sought  t o convi nce t he 

j ur y t hat  t her e wer e no vi ol at i ons and t hat  t he j ur y shoul d 

answer  t hi s quest i on " zer o. "  

¶84 Quest i on Four  of  t he speci al  ver di ct  f or m compl et ed by 

t he j ur or s asked t hem whet her  Phar maci a " knowi ngl y [ made] ,  or  

knowi ngl y cause[ d]  t o be made,  any f al se st at ement  or  

r epr esent at i on of  mat er i al  f act  f or  use i n det er mi ni ng r i ght s t o 

a Wi sconsi n Medi cai d payment . "   Quest i on Fi ve asked,  " [ h] ow many 

such f al se st at ement s or  r epr esent at i ons of  mat er i al  f act  f or  

use i n det er mi ni ng r i ght s t o a Wi sconsi n Medi cai d payment  di d 

Phar maci a Cor por at i on knowi ngl y make or  cause t o be made?"   The 

j ur y i nst r uct i ons r eci t ed t he el ement s of  an of f ense of  t he 

Medi cai d f r aud st at ut e, 25 but  gave no f ur t her  gui dance on how t o 

det er mi ne t he pr eci se number  of  v i ol at i ons.   Af t er  del i ber at i ng,  

t he j ur y adopt ed t he St at e' s posi t i on and i n a ver di ct  r ender ed 

on Febr uar y 16,  2009 f ound 1, 440, 000 vi ol at i ons.  
���������������������������������������� �������������������

25 The i nst r uct i ons i nf or med t he j ur y t hat  a v i ol at i on 
occur s wher e:  1)  t he def endant  makes or  causes t o be made a 
r epr esent at i on of  mat er i al  f act  f or  use i n det er mi ni ng t he 
r i ght s t o a payment  r equest ed by a Medi cai d pr ovi der ,  i . e. ,  a 
f act  af f ect i ng t he amount  of  payment ;  2)  t he r epr esent at i on was 
f al se when made;  3)  t he def endant  made t he r epr esent at i on 
knowi ngl y;  and 4)  t he f al se st at ement  was used i n det er mi ni ng a 
pr ovi der ' s r i ght  t o t he payment  r equest ed by a Medi cai d 
pr ovi der .  
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¶85 I n a post - t r i al  br i ef ,  Phar maci a moved t he ci r cui t  

cour t  t o vacat e t he j ur y ' s cal cul at i on of  v i ol at i ons and r educe 

t he number  t o zer o.   The ci r cui t  cour t  agr eed wi t h Phar maci a 

t hat  t he j ur y ' s f i ndi ng was er r oneous,  because,  as i t  st at ed i n 

i t s or der ,  i t  was based on a mi sl eadi ng ar gument  by t he St at e 

t hat  shi f t ed t he " f ocus"  f r om " t he cul pabl e conduct  of  t he 

def endant "  t o t he " consequences  of  t he cul pabl e conduct . "  

( emphasi s i n or i gi nal ) .   I n a deci s i on dat ed May 15,  2009,  t he 

c i r cui t  cour t  det er mi ned t hat  " Phar maci a [ was]  subj ect  t o 

f or f ei t ur e f or  each f al se mat er i al  st at ement  or  r epr esent at i on 

i t  made or  caused t o be made,  not  each t i me someone l ooked at  

[ t he st at ement  or  r epr esent at i on] ,  or  even r el i ed on i t . "   

Fi ndi ng t hat  t he j ur y ' s det er mi nat i on was based on an er r oneous 

l egal  pr emi se,  t he c i r cui t  cour t  vacat ed i t s answer .   However ,  

t he c i r cui t  cour t  r ej ect ed Phar maci a' s cont ent i on t hat  t he 

pr oper  number  of  v i ol at i ons was zer o,  f i ndi ng i nst ead t hat  t her e 

was " c l ear l y ev i dence i n [ t he]  r ecor d t hat  woul d suppor t  t he 

i mposi t i on of  f or f ei t ur es. "   Accor di ngl y,  t he c i r cui t  cour t  

or der ed f ur t her  br i ef i ng and ar gument  on t he i ssue.  

¶86 Af t er  t hat  br i ef i ng and ar gument  t ook pl ace,  t he 

c i r cui t  cour t  i ssued an or der  on Sept ember  30,  2009.   I n t hat  

or der ,  t he c i r cui t  cour t  concl uded t hat  t he j ur y had " compl et el y 

mi ssed t he boat "  as a r esul t  of  t he pl ai nt i f f ' s  deci s i on t o 

" adopt [ ]  an unsust ai nabl e t heor y of  r ecover y"  and go " al l  i n"  by 

" equat i ng c l ai ms pai d wi t h mi sr epr esent at i ons made. "   The cour t  

t hen r educed t he number  of  v i ol at i ons t o 4, 578.   I t  der i ved t hat  

number  by sear chi ng t he r ecor d f or  t he number  of  t i mes t hat  FDB 
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conveyed t o Medi cai d ( i n i t s quar t er l y r epor t s)  a f al se AWP f or  

a Phar maci a pr oduct  t hat  Medi cai d t hen used,  at  l east  once,  i n 

t he r ei mbur sement  of  a phar macy.   I n ot her  wor ds,  t he c i r cui t  

cour t  f ound a v i ol at i on " each t i me .  .  .  updat es wer e pur chased 

by Wi sconsi n f or  each dr ug"  and t hen used at  l east  once by 

Medi cai d i n t he r ei mbur sement  pr ocess.   Wei ghi ng var i ous f act or s  

r el at ed t o t he appr opr i at e f or f ei t ur e amount  per  v i ol at i on, 26 t he 

c i r cui t  cour t  i mposed $1, 000 f or  each vi ol at i on,  l eadi ng t o a 

t ot al  f or f ei t ur e amount  of  $4, 578, 000.  

2.  The Ci r cui t  Cour t  Resol ved t he Post - ver di ct  Mot i on wi t hi n 

90 Days,  as Requi r ed by Wi s.  St at .  § 805. 16( 3)  

¶87 As a t hr eshol d mat t er ,  Phar maci a ar gues t hat  t he 

c i r cui t  cour t  had no aut hor i t y t o r educe t he number  of  

v i ol at i ons because i t  di d so mor e t han 90 days af t er  t he j ur y 

r ender ed t he ver di ct .   I n Phar maci a' s opi ni on,  t he c i r cui t  

cour t ' s  or der  vacat i ng t he j ur y ' s det er mi nat i on concer ni ng t he 

number  of  v i ol at i ons was t i mel y,  but  t he r ul i ng r educi ng t he 

number  of  v i ol at i ons f r om 1, 440, 000 t o 4, 578 was i n v i ol at i on of  

Wi s.  St at .  § 805. 16( 3)  and t hus voi d.   Because t hat  r ul i ng was 

voi d,  Phar maci a r easons,  t he t i mel y or der  vacat i ng t he j ur y ' s 

cal cul at i on of  v i ol at i ons r emai ns val i d,  and t he number  of  

v i ol at i ons i s t her ef or e f r ozen at  zer o.   We di sagr ee,  and 

���������������������������������������� �������������������
26 For  exampl e,  t he c i r cui t  cour t  ment i oned as aggr avat i ng 

f act or s t hat  Phar maci a knowi ngl y def r auded t he st at e and t hat  
v i r t ual l y al l  of  t he i nf l at ed AWPs r esul t ed i n mul t i pl e 
over payment s.   I t  cat egor i zed as a mi t i gat i ng f act or  t he absence 
of  evi dence t o suggest  t hat  t he over payment s went  " di r ect l y i nt o 
Phar maci a' s pocket s. "    
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concl ude t hat  t he c i r cui t  cour t  act ed wi t hi n t he t i mel i ne set  by 

t he st at ut e.  

¶88 Wi sconsi n St at .  § 805. 16( 3)  st at es:  " I f  wi t hi n 90 days 

af t er  t he ver di c t  i s  r ender ed t he cour t  does not  deci de a mot i on 

af t er  ver di ct  on t he r ecor d or  t he j udge .  .  .  does not  s i gn an 

or der  deci di ng t he mot i on,  t he mot i on i s consi der ed deni ed and 

j udgment  shal l  be ent er ed on t he ver di ct . "   Phar maci a woul d have 

us appl y t hat  pr ovi s i on t o t he f act s at  hand t o mean t hat  " t he 

t r i al  cour t  cor r ect l y vacat ed t he answer  t o Quest i on No.  5 

wi t hi n 90 days of  ver di ct  [ but ]  t hen l ost  compet ence t o pr ovi de 

a new answer . "   However ,  § 805. 16( 3)  cannot  sust ai n such a 

const r uct i on.  

¶89 The ci r cui t  cour t  di d r esol ve t he mot i on i mpl i cat ed by 

Wi s.  St at .  § 805. 16( 3)  wi t hi n 90 days;  i t  di d so by vacat i ng t he 

j ur y ' s cal cul at i on of  v i ol at i ons.   The f ur t her  pr oceedi ngs wer e 

not  hel d t o di spose of  t he mot i on;  r at her ,  t hose pr oceedi ngs 

wer e r equi r ed t o answer  t he quest i on l ef t  unr esol ved af t er  t he 

mot i on' s di sposi t i on:  how many vi ol at i ons of  t he Medi cai d f r aud 

st at ut e di d Phar maci a commi t ?  That  f act  i s  suf f i c i ent  t o 

di st i ngui sh t hi s case f r om Br andner  v.  Al l st at e I ns.  Co. ,  181 

Wi s.  2d 1058,  512 N. W. 2d 753 ( 1994) ,  one of  t he pr i nci pal  

aut hor i t i es r el i ed upon by Phar maci a i n t he t r i al  cour t .   Ther e,  

we deemed a " suppl ement al  deci s i on"  a " nul l i t y"  because t he 

ci r cui t  cour t  i ssued i t  mor e t han 90 days af t er  t he ver di ct .   

I d.  at  1071.   Cr uci al l y,  however ,  t her e wer e no di sput ed i ssues 

i n Br andner  l ef t  unr esol ved by t he ear l i er  pr oceedi ngs.   Thus i t  

pr esent ed a ver y di f f er ent  c i r cumst ance f r om t hi s case,  wher e 
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t he c i r cui t  cour t ' s  or i gi nal  post - t r i al  or der  i t sel f  i ndi cat ed 

t hat  f ur t her  pr oceedi ngs wer e necessar y t o det er mi ne an 

unr esol ved mat t er  of  gr eat  i mpor t ance. 27  Consequent l y,  a pl ai n 

l anguage r eadi ng of  t he st at ut e l eads us t o concl ude t hat  i t  was 

not  v i ol at ed by t he c i r cui t  cour t  r educi ng t he number  of  

v i ol at i ons.  

¶90 Fur t her mor e,  as we have pr evi ousl y obser ved,  t he 

pur pose of  t he t i mel i ne est abl i shed by Wi s.  St at .  § 805. 16( 3)  i s 

" t o pr event  unnecessar y pr ot r act i on of  l i t i gat i on. "  Jos.  P.  

Jansen Co.  v.  Mi l waukee Ar ea Di s t .  Bd.  of  Vocat i onal ,  Techni cal  

& Adul t  Ed. ,  105 Wi s.  2d 1,  9,  312 N. W. 2d 813 ( 1981)  ( emphasi s 

added)  ( i nt er nal  quot at i on mar ks and ci t at i on omi t t ed) .   Her e,  a 

t hor ough consi der at i on of  t he i ssue can har dl y be cal l ed 

unnecessar y.   On t he cont r ar y,  t he quest i on of  how many 

vi ol at i ons Phar maci a commi t t ed f or  f or f ei t ur e pur poses was an 

enor mousl y consequent i al  one f or  bot h par t i es,  as wel l  as f or  

t he c i t i zens of  t he st at e,  t he r emai ni ng def endant s,  and t he 

phar maceut i cal  i ndust r y as a whol e.   I ndeed,  t he di f f er ence 

bet ween t he j ur y ' s t al l y  of  v i ol at i ons and t he ci r cui t  cour t ' s  

was wel l  over  one mi l l i on,  an amount  t hat  woul d be ampl i f i ed 

consi der abl y by t he c i r cui t  cour t ' s  awar d of  a monet ar y amount  

f or  each vi ol at i on.   The ci r cui t  cour t  act ed pr oper l y and wi t hi n 

���������������������������������������� �������������������
27 I t  i s  al so wor t h not i ng t hat  even t hough we r egar ded t he 

suppl ement al  deci s i on i n Br andner  as voi d,  we never t hel ess 
uphel d i t  under  our  di scr et i onar y power s because,  among ot her  
t hi ngs,  t he ear l i er  r ul i ng " r ef l ect [ ed]  [ an]  i ncor r ect  l egal  
anal ysi s. "   Br andner  v.  Al l st at e I ns.  Co. ,  181 Wi s.  2d 1058,  
1072,  512 N. W. 2d 753 ( 1994) .  
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t he per mi t t ed t i mef r ame i n ensur i ng t hat  such an i mpor t ant  i ssue 

r ecei ved t he ext ensi ve br i ef i ng,  ar gument ,  and del i ber at i on t hat  

i t  deser ved.  

¶91 Fi nal l y,  i t  woul d be absur d t o l eave t he v i ol at i on 

cal cul at i on at  zer o,  wher e i t  woul d be i f  Phar maci a wer e r i ght  

t hat  t he or der  vacat i ng t he j ur y ' s answer  concer ni ng t he number  

of  v i ol at i ons was t i mel y but  t he subsequent  or der  set t i ng t he 

number  of  v i ol at i ons at  4, 578 was not .   The ci r cui t  cour t  

vacat ed t he j ur y ' s ver di ct  wi t h t he expr ess i nt ent i on of  

r educi ng t he number  of  v i ol at i ons t o an amount  suppor t ed by t he 

r ecor d. 28  I t  woul d make no sense t o r ead t he st at ut e as 

pr eser vi ng t he number  of  f or f ei t ur es at  zer o when t he onl y 

r eason t hey wer e vacat ed at  al l  was t o suppl y a r educed number .   

St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Cnt y. ,  2004 WI  58,  

¶46,  271 Wi s.  2d 633,  681 N. W. 2d 110 ( " [ S] t at ut or y l anguage i s 

i nt er pr et ed .  .  .  t o avoi d absur d or  unr easonabl e r esul t s. " ) .   

As a r esul t ,  we concl ude t hat  t he cour t ' s  r ul i ng was not  i n 

v i ol at i on of  Wi s.  St at .  § 805. 16( 3) .  

���������������������������������������� �������������������
28 The ci r cui t  cour t  not ed t hat  " [ b] y st r i k i ng t he j ur y ' s 

answer  .  .  .  t he cour t  i s  not  hol di ng t hat  t he answer  shoul d be 
changed t o ' 0. ' "   I t  added,  " t her e i s c l ear l y evi dence i n t hi s  
r ecor d t hat  woul d suppor t  t he i mposi t i on of  f or f ei t ur es .  .  .  .   
However ,  t hei r  number  cannot  be det er mi ned wi t hout  .  .  .  f ur t her  
ar gument  f r om counsel . "  
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3.  Ther e was I nsuf f i c i ent  Evi dence t o Suppor t  t he Number  of  

Vi ol at i ons Found by t he Jur y and t he Ci r cui t  Cour t  Was Ther ef or e 

Requi r ed t o Vacat e t hat  Number  

¶92 We now t ur n t o t he quest i on of  whet her  t he c i r cui t  

cour t  pr oper l y vacat ed t he number  of  v i ol at i ons f ound by t he 

j ur y.   To eval uat e t hat  deci s i on,  we must  det er mi ne whet her  

t her e was any cr edi bl e evi dence t o suppor t  t he j ur y ' s f i ndi ng.   

Hanson,  294 Wi s.  2d 149,  ¶18.   Because t he number  of  v i ol at i ons 

f ound by t he j ur y was unsuppor t ed by any evi dence,  we concl ude 

t hat  t he c i r cui t  cour t  act ed pr oper l y.  

¶93 The j ur y ’ s cal cul at i on of  v i ol at i ons was based on t he 

St at e' s t heor y t hat  Phar maci a v i ol at ed t he Medi cai d f r aud 

st at ut e ever y t i me t he st at e over pai d f or  a dr ug on t he basi s of  

an i nf l at ed AWP.   However ,  t her e i s no aut hor i t y  t o suppor t  t hat  

t heor y,  whi ch f l i es i n t he f ace of  t he st at ut e' s pl ai n l anguage,  

as wel l  as ever y j udi c i al  deci s i on on t he i ssue.   See,  e. g. ,  

St at e v.  Menar d,  I nc. ,  121 Wi s.  2d 199,  358 N. W. 2d 813 ( Ct .  App.  

1984) ;  Uni t ed St at es v.  Bor nst ei n,  423 U. S.  303 ( 1976) ;  Uni t ed 

St at es v.  Ehr l i ch,  643 F. 2d 634 ( 9t h Ci r .  1981) .   Fur t her mor e,  

t her e has never  been any di sput e t hat  t he j ur y ' s f i ndi ng of  

1, 440, 000 vi ol at i ons was based sol el y on t he St at e' s l egal  

t heor y,  whi ch t he j ur y adopt ed despi t e t he f act  t hat  t he cour t ' s  

i nst r uct i ons cont r adi ct ed t hat  t heor y.   Because t he j ur y ' s 

f i ndi ng was based on an i mpr oper  l egal  def i ni t i on,  t her e i s no 

evi dence t o suppor t  i t  and t he ci r cui t  cour t  was r equi r ed t o 

vacat e t he number  of  v i ol at i ons.  
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¶94 As an i ni t i al  mat t er ,  i t  i s  i mpor t ant  t o c l ar i f y 

whet her  t he j ur y ' s er r or  was one of  l aw or  f act .  The ci r cui t  

cour t  was i t sel f  under st andabl y conf used on t he i ssue,  

expr essi ng uncer t ai nt y as t o t he pr oper  sour ce of  aut hor i t y f or  

vacat i ng t he j ur y ' s answer . 29  The l i ne her e i s a bl ur r y one,  f or  

t he j ur y ' s er r or  f al l s  near  t he gr ay ar ea bet ween l aw and f act .   

That  i s,  t he j ur y ' s f i ndi ng of  1, 440, 000 vi ol at i ons f l owed f r om 

a l egal  er r or  but ,  as a r esul t ,  i t  was unsuppor t ed by t he 

evi dence.   St at ed di f f er ent l y,  t he j ur y ' s f i ndi ng can onl y be 

f ai r l y under st ood as suppor t ed by t he evi dence i f  one adopt s an 

er r oneous l egal  t heor y.  

¶95 Such compl i cat i ons mi ght  pose a mor e di f f i cul t  

quest i on i n anot her  case,  but  t hey ar e r esol ved by a s i mpl e f act  

her e:  t he j ur y was suf f i c i ent l y i nst r uct ed by t he c i r cui t  cour t  

t o have r ej ect ed t he St at e' s f l awed l egal  t heor y.   Ul t i mat el y,  

���������������������������������������� �������������������
29 The ci r cui t  cour t  was unsur e whet her  t he pr oceedi ngs wer e 

pr oper l y gover ned by Wi s.  St at .  § 805. 14( 1) ( er r or  of  f act )  or  by 
§ 805. 15( 1) ( er r or  of  l aw) .   Al t hough i t  i s  somewhat  ambi guous,  
t he c i r cui t  cour t ' s  June 18,  2009 r ul i ng appear s t o f al l  mor e on 
t he si de of  § 805. 14( 1) .   For  i nst ance,  t he c i r cui t  cour t  st at ed 
t hat  " t he cour t  her e must  ent er  j udgment  onl y based upon t he 
number  of  st at ut or y v i ol at i ons t hat  t he cr edi bl e evi dence,  
v i ewed i n t he l i ght  most  f avor abl e t o t he pl ai nt i f f  wi t hi n t he 
cont ext  of  t he appl i cabl e l aw,  can suppor t . "   Such l anguage 
suggest s a § 805. 14( 1)  i nqui r y i nt o whet her  t he j ur y commi t t ed 
an er r or  of  f act .   Mor den v.  Cont ' l  AG,  2000 WI  51,  ¶38,  235 
Wi s.  2d 325,  611 N. W. 2d 659.   For  t he r easons set  f or t h bel ow,  
we agr ee t hat  t he mi st ake i s best  char act er i zed as one of  f act ,  
not  l aw,  and we t her ef or e br i ng t o bear  t he § 805. 14( 1)  st andar d 
of  r evi ew.   Under  t hat  st andar d we wi l l  r ever se t he ci r cui t  
cour t ' s  r ul i ng i f  t her e i s any cr edi bl e evi dence,  di r ect  or  
i nf er ent i al ,  t o suppor t  t he j ur y ' s f i ndi ng.   Hanson v.  Am.  
Fami l y Mut .  I ns.  Co. ,  2006 WI  97,  ¶18,  294 Wi s.  2d 149,  716 
N. W. 2d 866.  
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t hat  f act  r esol ves t he st andar d of  r evi ew.   For  t her e can be no 

er r or  of  l aw by t he j ur y i n t he l egal  sense,  i n t he cont ext  of  a 

post - ver di ct  mot i on,  wher e a j ur y makes a chal l enged f act ual  

f i ndi ng af t er  accur at e i nst r uct i ons f r om t he cour t .   Reduced t o 

i t s essence,  our  syst em of  l aw ent r ust s a t r i al  cour t  wi t h 

i nst r uct i ng t he j ur y on t he l aw,  and i t  ent r ust s  t he j ur y wi t h 

appl y i ng t he l aw t o t he f act s.   See,  e. g. ,  Roehl  Tr ansp. ,  I nc.  

v.  Li ber t y Mut .  I ns.  Co. ,  2010 WI  49,  ¶¶121- 29,  325 Wi s.  2d 56,  

784 N. W. 2d 542.  

¶96 I n t hi s case,  t he j ur y was suf f i c i ent l y i nst r uct ed on 

t he r el evant  l aw t o under st and t hat  t he St at e' s t heor y of  what  

const i t ut ed a v i ol at i on was mi st aken.   They wer e t ol d,  i n an 

i nst r uct i on t hat  t r acked t he l anguage of  t he st at ut e,  t hat  

Phar maci a commi t t ed a v i ol at i on whenever  i t  made or  caused t o be 

made a mi sr epr esent at i on.   Ther e i s no l ogi cal l y def ensi bl e 

r eadi ng of  t hat  i nst r uct i on t hat  does not  c l ear l y cont r adi ct  t he 

St at e' s t heor y.   Thi s i s so because what ever  l egal  s i gni f i cance 

one chooses t o pl ace upon t he number  of  t i mes Medi cai d over pai d 

f or  Phar maci a dr ugs,  t hat  number  cannot  r epr esent  t he number  of  

t i mes Phar maci a " made or  caused t o be made"  any r epr esent at i ons.   

By t he t i me of  over payment ,  Phar maci a had al r eady r epor t ed i t s 

AWP,  and FDB had al r eady publ i shed i t  t o Medi cai d.   Any 

f r audul ent  " st at ement s"  had al r eady been communi cat ed and t he 

al l eged f r aud was compl et e.   The number  of  t i mes phar maci es wer e 

over pai d i s mer el y a consequence of  t he al l eged f r aud,  not  t he 

f r audul ent  conduct  i t sel f .   Cf .  Peopl e v.  Phar maci a Cor p. ,  27 

Mi sc.  3d 368,  374 ( N. Y.  Sup.  Ct .  2010)  ( hol di ng t hat  
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" each .  .  .  i nf l at ed pr i ce r epor t  const i t ut es t he accr ual  of  a 

separ at e wr ong"  i n AWP l i t i gat i on)  ( emphasi s added) .   I ndeed,  as 

a number  t hat  r ef l ect s t he r ami f i cat i ons of  t he f r aud t o t he 

i nj ur ed par t y,  t he 1, 440, 000 vi ol at i ons goes t o damages,  i f  i t  

goes t o anyt hi ng,  not  t o f or f ei t ur es.   See,  e. g. ,  Whi t e v.  

Benkowski ,  37 Wi s.  2d 285,  290,  155 N. W. 2d 74 ( 1967) ( not i ng t hat  

compensat or y damages ar e awar ded t o make t he i nj ur ed par t y whol e 

f or  t he damage suf f er ed whi l e puni t i ve damages,  such as 

f or f ei t ur es,  ar e gi ven t o puni sh t he wr ongdoer  f or  mal i ce and t o 

det er  ot her s f r om si mi l ar  conduct ) .  

¶97 Case l aw conf i r ms our  pl ai n l anguage r eadi ng of  t he 

st at ut e.   Thr ee deci s i ons have shaped t he debat e i n t hi s case 

over  what  const i t ut es a v i ol at i on.   None of  t hem suppor t s t he 

St at e' s t heor y.  

¶98 The onl y Wi sconsi n case among t he t hr ee i s  Menar d.   

Ther e,  t he cour t  of  appeal s hel d t hat  a v i ol at i on of  a 

r egul at i on pr ohi bi t i ng pr i ce- compar i son adver t i s i ng occur r ed 

each t i me an i mpr oper  adver t i sement  was publ i shed,  and t hat  each 

newspaper  edi t i on ( as opposed t o each newspaper  cont ai ni ng t he 

adver t i sement )  const i t ut ed a separ at e publ i cat i on.   Menar d,  121 

Wi s.  2d at  814.   The cour t  r easoned t hat  t hi s appr oach best  

r ef l ect ed t he def endant ' s cul pabl e conduct ,  gi ven t hat  each 

publ i cat i on of  t he same adver t i sement  i n a di f f er ent  newspaper  

r equi r ed an i ndependent  act .   I d.  at  815.  

¶99 The Uni t ed St at es Supr eme Cour t  deal t  wi t h a s i mi l ar  

i ssue i n Bor nst ei n,  a case i nvol v i ng shi pment s of  f al sel y 

br anded t ubes f or  use i n Ar my r adi os i n v i ol at i on of  t he Fal se 
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Cl ai ms Act .   I n t hat  deci s i on,  t he cour t  hel d t hat  a 

subcont r act or  was subj ect  t o t hr ee st at ut or y f or f ei t ur es based 

on t hr ee separ at e shi pment s of  t he f al sel y br anded t ubes t o t he 

cont r act or .   Bor nst ei n,  423 U. S.  at  313.   Rej ect i ng t he ar gument  

t hat  t he number  of  f or f ei t ur es shoul d r ef l ect  t he number  of  

f al se i nvoi ces t he def endant  " caused t o be submi t t ed, "  t he 

Bor nst ei n cour t  concl uded t hat  a f or f ei t ur e anal ysi s shoul d be 

gear ed t o " t he speci f i c  conduct  of  t he per son f r om whom t he 

Gover nment  seeks t o col l ect  t he f or f ei t ur e. "   I d.   Appl y i ng t hi s 

r easoni ng,  t he cour t  not ed t hat  t he def endant  di d not  

del i ber at el y cause t he cont r act or  t o submi t  any par t i cul ar  

number  of  f al se c l ai ms.   I d.  at  322.  I nst ead,  t he number  of  

f al se c l ai ms was " compl et el y f or t ui t ous and beyond [ t he 

def endant ' s]  knowl edge or  cont r ol . "   I d.  

¶100 The t hi r d and f i nal  deci s i on t hat  has shaped t he 

f or f ei t ur e debat e i n t hi s case i s t hat  of  t he Ni nt h Ci r cui t  

Cour t  of  Appeal s i n Ehr l i ch,  anot her  case concer ni ng t he Fal se 

Cl ai ms Act .   I n Ehr l i ch,  t he Ni nt h Ci r cui t  hel d t hat  a bui l der  

was subj ect  t o 76 f or f ei t ur es r el at i ng t o each f al se mont hl y 

st at ement  he made t o t he gover nment .   643 F. 2d at  638.   Appl y i ng 

t he r easoni ng of  Bor nst ei n whi l e di st i ngui shi ng i t s f act  

pat t er n,  t he Ehr l i ch cour t  hel d t hat  " i f  a per son knowi ngl y 

causes a speci f i c  number  of  f al se c l ai ms t o be f i l ed,  he i s 

l i abl e f or  an equal  number  of  f or f ei t ur es. "   I d.  

¶101 Ther e i s no col or abl e ar gument ,  under  ei t her  t he 

st at ut e or  t he cases,  t hat  Phar maci a commi t t ed a v i ol at i on ever y 

t i me Medi cai d over pai d f or  a dr ug.   As not ed,  t hat  event  i s not  
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a st at ement ——by Phar maci a,  by FDB,  or  by anyone el se——and i t  

t her ef or e f ai l s  t o sat i sf y t he pl ai n l anguage of  t he st at ut e.   

Mor eover ,  t he payment  occur s af t er  t he compl et i on of  t he al l eged 

f r aud,  and so i t  does not  r ef l ect  " t he speci f i c  conduct  of  t he"  

def endant ,  Bor nst ei n,  423 U. S.  at  313,  and i t  consequent l y does 

not  f or m t he basi s f or  a f or f ei t ur e awar d.  

¶102 The j ur y di d not  r equi r e t hi s exposi t i on of  case l aw 

i n or der  t o be abl e t o di scount  t he l egal  t heor y pr esent ed by 

t he St at e.   Equi pped wi t h i nst r uct i ons f r om t he ci r cui t  cour t  

t hat  a v i ol at i on occur r ed ever y t i me Phar maci a made or  caused t o 

be made a mi sr epr esent at i on,  t he j ur y was i n a posi t i on t o 

under st and t hat  t he number  of  t i mes Medi cai d over pai d f or  

Phar maci a dr ugs was not  t he number  of  t i mes Phar maci a v i ol at ed 

t he Medi cai d f r aud st at ut e.   For  what ever  r eason,  t he j ur y 

f ai l ed t o appl y t hat  i nst r uct i on.   Nonet hel ess,  t he f act  t hat  

i t s  mi sunder st andi ng st emmed f r om t he St at e' s f l awed l egal  

t heor y does not  oper at e t o t r ansf or m t he appr opr i at e l egal  

anal ysi s per f or med by ei t her  t he c i r cui t  cour t  or  t hi s cour t  

f r om a mi st ake of  f act  i nqui r y t o a mi st ake of  l aw i nqui r y.   As 

t he j ur y was accur at el y i nf or med,  i t  i s  t he cour t ' s  r ol e t o 

i nst r uct  t he j ur y on t he l aw,  not  t he at t or neys ' .   Mul l en v.  

Rei ni g,  72 Wi s.  388,  392- 93,  39 N. W.  861 ( 1888) .   The ci r cui t  

cour t  was r equi r ed,  and so t oo ar e we,  t o pr esume t hat  t he j ur y 

f ol l owed t hi s i nst r uct i on and al l  ot her s.   St at e v.  LaCount ,  

2008 WI  59,  ¶23,  310 Wi s.  2d 85,  750 N. W. 2d 780;  cf .  Ex par t e 

Par  Phar m. ,  I nc. ,  58 So.  3d 767,  781 ( Al a.  2010)  ( hol di ng t hat  

t her e i s " no r eason why [ a]  t r i al  cour t  t hr ough car ef ul  
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management  wi l l  not  be abl e t o avoi d or  mi ni mi ze any pr ej udi ce 

or  conf usi on t hat  mi ght  r esul t "  f r om a j ur y ' s at t empt  t o 

under st and compl ex AWP l i t i gat i on) .  

¶103 Thus,  once t he ci r cui t  cour t  pr oper l y i nst r uct ed t he 

j ur y on t he l aw and t he j ur y appl i ed t hat  l aw t o f i nd 1, 440, 000 

vi ol at i ons,  t he c i r cui t  cour t  had no choi ce but  t o r evi ew t he 

r ecor d f or  evi dence suppor t i ng t hat  f i ndi ng.   I n so doi ng,  i t  

was not  r equi r ed t o l ook at  t he evi dence t hr ough t he l ens of  a 

l egal  t heor y t hat  i t  knew was i ncor r ect .   On t he cont r ar y,  i t ——

and we——ar e r equi r ed t o pr esume t he j ur y obeyed t he i nst r uct i ons 

as gi ven,  LaCount ,  310 Wi s.  2d 85,  ¶23,  and t he ci r cui t  cour t  

t her ef or e pr oper l y r evi ewed t he evi dence i n t he cont ext  of  t hose 

i nst r uct i ons.   Koval i c v.  DEC I nt ' l ,  I nc. ,  161 Wi s.  2d 863,  873 

n. 7,  469 N. W. 2d 224 ( Ct .  App.  1991) .   Ul t i mat el y,  i t  i s  of  no 

l egal  consequence t hat  t he j ur y ' s er r oneous f act ual  f i ndi ng was 

based on an er r oneous l egal  t heor y,  because t hat  t heor y was 

submi t t ed by a par t y and t hus di d not  bi nd t he j ur y.   Mul l en,  72 

Wi s.  at  392- 93.   For  pur poses of  ascer t ai ni ng whet her  t he er r or  

was f act ual  or  l egal ,  t he di sposi t i ve f act  i s  t hat  t he j ur y was 

pr oper l y i nst r uct ed.  

¶104 Appl y i ng t he st andar d f or  f act ual l y er r oneous j ur y 

ver di ct s,  we have no doubt  t hat  t he c i r cui t  cour t  cor r ect l y 

vacat ed t he number  of  v i ol at i ons.   Thi s i s so because t her e was 

si mpl y no evi dence t o di r ect l y or  i nf er ent i al l y  suppor t  t he 

pr oposi t i on t hat  t he number  of  t i mes Medi cai d over pai d f or  dr ugs 

r epr esent ed t he number  of  t i mes Phar maci a v i ol at ed t he Medi cai d 

f r aud st at ut e.   For  t he r easons set  f or t h above,  t her e i s 
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evi dence t o suppor t  t he f i ndi ng of  1, 440, 000 vi ol at i ons onl y i f  

one assumes t he ver aci t y of  t he St at e' s l egal  t heor y.   Because 

t hat  l egal  t heor y i s mi st aken,  t her e i s no evi dence t o suppor t  

t he j ur y ' s f i ndi ng and t he ci r cui t  cour t  was empower ed t o vacat e 

t he f i ndi ng.    

4.  The Ci r cui t  Cour t  Pr oper l y Reduced t he Number  of  Vi ol at i ons 

t o 4, 578 

¶105 Havi ng det er mi ned t hat  t he c i r cui t  cour t  was r equi r ed 

t o r educe t he number  of  v i ol at i ons,  t he quest i on r emai ns as t o 

whet her  i t  r educed t he number  i n t he cor r ect  amount .   To answer  

t hat  quest i on,  we must  consi der  whet her  t he r ecor d r eveal s t hat  

t he number  of  v i ol at i ons f ound by t he c i r cui t  cour t  was " c l ear l y 

wr ong. " 30  Ri char ds,  200 Wi s.  2d at  671- 72.   We hol d t hat  i t  was 

not ,  and t her ef or e af f i r m t he ci r cui t  cour t ' s  r ul i ng.  

¶106 Four  appr oaches have been suggest ed f or  cal cul at i ng 

t he number  of  v i ol at i ons.   We have al r eady r ej ect ed one——t he 

���������������������������������������� �������������������
30 The " c l ear l y wr ong"  l anguage ci t ed i n t hi s sect i on,  and 

t he " any cr edi bl e evi dence"  l anguage ci t ed i n t he sect i on above 
r egar di ng whet her  t he c i r cui t  cour t  pr oper l y vacat ed t he j ur y ' s 
answer  ar e act ual l y di f f er ent  i t er at i ons of  t he same st andar d.   
That  i s,  " [ a]  c i r cui t  cour t ' s  deci s i on t o change t he j ur y ' s 
answer  i s ' c l ear l y wr ong'  i f  t he j ur y ver di ct  i s  suppor t ed by 
' any cr edi bl e evi dence. ' "   Best  Pr i ce Pl umbi ng,  I nc.  v.  Er i e 
I ns.  Exch. ,  2012 WI  44,  ¶30,  340 Wi s.  2d 307,  __ N. W. 2d __ 
( emphasi s added)  ( c i t at i on omi t t ed) .   Her e,  because t he j ur y 
det er mi ned t he or i gi nal  number  of  v i ol at i ons,  whi l e t he c i r cui t  
cour t  det er mi ned t he f i nal  number ,  i t  makes most  sense i n t he 
cont ext  of  t hi s case t o empl oy t he " any cr edi bl e evi dence"  
l anguage i n our  anal ysi s of  t he c i r cui t  cour t ' s  deci s i on t o 
vacat e t he j ur y ' s answer ,  and t he " c l ear l y wr ong"  l anguage i n 
our  anal ysi s of  t he c i r cui t  cour t ' s  det er mi nat i on of  t he act ual  
number  of  v i ol at i ons.  
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St at e' s t heor y t hat  Phar maci a commi t t ed a v i ol at i on ever y t i me 

Medi cai d over pai d f or  a dr ug——and decl i ned t o addr ess anot her . 31  

The r emai ni ng al t er nat i ves ar e:  1)  a v i ol at i on occur r ed ever y 

t i me Phar maci a r epor t ed an i nf l at ed AWP ( i . e. ,  ever y t i me i t  

t r ansmi t t ed an i nf l at ed AWP t o FDB whi ch was t hen conveyed t o 

Medi cai d) ,  or  2)  a v i ol at i on occur r ed ever y t i me FDB t r ansmi t t ed 

an i nf l at ed AWP t o Medi cai d and Medi cai d t hen r el i ed on i t  at  

l east  once i n t he r ei mbur sement  of  a phar macy.   The ci r cui t  

cour t  chose t he l at t er  appr oach,  and we agr ee t hat  i t  was t he 

appr opr i at e one.  

¶107 Begi nni ng wi t h t he pl ai n l anguage of  t he st at ut e,  

Kal al ,  271 Wi s.  2d 633,  ¶49,  t he c i r cui t  cour t ' s  cal cul at i on of  

v i ol at i ons i s consi st ent  wi t h t he wor ds chosen by t he 

l egi s l at ur e.   Wi sconsi n St at .  § 49. 49( 4m) ( a) 2.  pr ovi des t hat  

" [ n] o per son,  i n connect i on wi t h medi cal  assi st ance,  

may .  .  .  [ k] nowi ngl y make or  cause t o be made any f al se 

st at ement  or  r epr esent at i on of  mat er i al  f act  f or  use i n 

det er mi ni ng r i ght s t o a benef i t  or  payment . "   By i ncl udi ng t he 

phr ase,  " cause t o be made, "  t he l egi s l at ur e made cl ear  t hat  a 

def endant  commi t s a v i ol at i on when a t hi r d par t y t r ansgr esses 

t he st at ut e i n a manner  t hat  was caused by t he def endant .   That  

i s pr eci sel y what  occur r ed i n t hi s case.   Phar maci a r epor t ed i t s 

AWPs t o FDB so t hat  FDB woul d i n t ur n convey t hem t o Medi cai d.   

���������������������������������������� �������������������
31 The quest i on of  whet her  Phar maci a commi t t ed no vi ol at i ons 

i s a quest i on t hat  goes t o t he quest i on of  l i abi l i t y ;  t hat  
quest i on has not  been cer t i f i ed and we t her ef or e do not  addr ess 
i t .  
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I t  t her ef or e knowi ngl y caused t hose st at ement s t o be made,  and 

t he ci r cui t  cour t  pr oper l y f ol l owed t he l anguage of  t he st at ut e.  

¶108 Case l aw bol st er s our  st at ut or y i nt er pr et at i on.   

Vi ewi ng t he cases i n t hi s ar ea of  l aw as a whol e,  we dr aw t he 

f ol l owi ng l esson.   Wher e a def endant  per pet r at es a f r aud,  t he 

compl et i on of  whi ch r equi r es a t hi r d par t y t o act  i n f ur t her ance 

of  t hat  f r aud i n a manner  r easonabl y f or eseeabl e t o t he 

def endant ,  t he cal cul at i on of  v i ol at i ons shoul d i ncl ude such 

act i ons by t he t hi r d par t y.   See Menar d,  121 Wi s.  2d 199;  

Bor nst ei n,  423 U. S.  303;  Ehr l i ch,  643 F. 2d 634.   I ndeed,  i t  

woul d be i r r at i onal  f or  a f or f ei t ur e awar d t o be based on a 

smal l  number  of  f r audul ent  act i ons by a def endant ,  when t he 

def endant  act s wi t h t he knowl edge and pur pose t hat  a t hi r d par t y 

wi l l  compl et e t he f r aud and hugel y ampl i f y t he consequences of  

t hose act i ons,  and when t he def endant  t hen benef i t s gr eat l y f r om 

t he t hi r d par t y ' s conduct .  

¶109 Appl y i ng t hese pr i nci pl es,  we concl ude t hat  t he 

c i r cui t  cour t ' s  cal cul at i on of  v i ol at i ons pr oper l y i ncl uded t he 

number  of  t i mes FDB t r ansmi t t ed an i nf l at ed AWP f or  a Phar maci a 

pr oduct  t o Medi cai d,  and Medi cai d t hen r el i ed upon i t  at  l east  

once i n t he r ei mbur sement  pr ocess.   Thi s i s so because 

Phar maci a' s pur pose i n r epor t i ng AWPs t o FDB was f or  t he 

ul t i mat e use of  st at e Medi cai d agenci es.   Whi l e Phar maci a may 

not  have known t he pr eci se number  of  t i mes Medi cai d woul d t hen 

access t he i nf or mat i on ( because t hat  number  was a f unct i on of  

Medi cai d' s ar r angement  wi t h FDB) ,  i t  knew t hat  i t s AWPs woul d 

onl y r each Medi cai d v i a FDB.   Fur t her mor e,  t he f r aud t hat  t he 
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j ur y f ound Phar maci a l i abl e f or  commi t t i ng coul d not  have been 

r eal i zed unt i l  t he i nf l at ed AWPs r eached Medi cai d t hr ough FDB;  

f or  unt i l  t hat  happened,  t he i nf l at ed AWPs coul d not  have pl ayed 

any r ol e i n t he cal cul at i on of  r ei mbur sement s,  wher e t he i nj ur y  

occur r ed.   Unl i ke t he number  of  t i mes Medi cai d over pai d f or  

dr ugs,  whi ch t ook pl ace af t er  t he f r aud occur r ed,  FDB' s 

t r ansmi t t al  of  t he i nf l at ed AWPs was an i nt egr al  component  of  

t he f r aud.   We t her ef or e concl ude t hat  t he number  of  t i mes FDB 

t r ansmi t t ed t o Medi cai d an i nf l at ed AWP pr ovi ded by Phar maci a 

and used at  l east  once by t he st at e i n t he Medi cai d 

r ei mbur sement  pr ocess const i t ut ed t he best  measur e of  how many 

vi ol at i ons occur r ed.   Accor di ngl y,  t he c i r cui t  cour t  pr oper l y 

r educed t he j ur y' s cal cul at i on of  v i ol at i ons t o 4, 578,  and we 

af f i r m i t s or der .  

V.  CONCLUSI ON 

¶110 The cour t  of  appeal s cer t i f i ed t hr ee quest i ons t o t hi s 

cour t :  1)  whet her  t he St at e was ent i t l ed t o a j ur y t r i al ;  2)  

whet her  t he damages wer e based on i mper mi ssi bl e specul at i on by 

t he j ur y;  and 3)  whet her  t he c i r cui t  cour t  pr oper l y r educed t he 

number  of  v i ol at i ons.   Because each of  t hese i ssues was 

cor r ect l y r esol ved i n t he c i r cui t  cour t ,  we af f i r m.   We r emand 

t he cause t o t he cour t  of  appeal s t o r esol ve t he r emai ni ng 

i ssues.   See DeChant  v.  Monar ch Li f e I ns.  Co. ,  200 Wi s.  2d 559,  

595 n. 2,  547 N. W. 2d 592 ( 1996)  ( r emandi ng a case t o t he cour t  of  

appeal s t o r esol ve r emai ni ng i ssues af t er  l i mi t i ng r evi ew t o 

cer t i f i ed quest i ons) .  
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By t he Cour t . —The or der s of  t he c i r cui t  cour t  ar e af f i r med 

and t he cause i s r emanded t o t he cour t  of  appeal s.  

¶111 ANN WALSH BRADLEY,  N.  PATRI CK CROOKS,  and DAVI D T.  

PROSSER,  J. J. ,  di d not  par t i c i pat e.   
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